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Preface

EY Worldwide Transfer Pricing
Reference Guide 2020-2021

Transfer pricing rules and regulations around the world continue to grow in number and complexity. Practitioners
need to have current knowledge of a complex web of jurisdiction tax laws, regulations, rulings, methods and
requirements.

The EY Worldwide Transfer Pricing Reference Guide 2020-2021 is a publication designed to help international
tax executives identify transfer pricing rules, practices and approaches. These must be understood for a
company to carry out both transfer pricing compliance and planning activities in the base erosion and profit
shifting (BEPS)* era.

The information included in the EY Worldwide Transfer Pricing Reference Guide 2020-2021 covers 131
jurisdictions. It is meant to provide an overview for the covered jurisdictions regarding their transfer pricing

tax laws, regulations and rulings; Organisation for Economic Co-operation and Development (OECD) Guidelines
treatment; documentation requirements; transfer pricing returns and related-party disclosures; transfer pricing
documentation and disclosure timelines; BEPS Action 13 requirements; transfer pricing methods; benchmarking
requirements; transfer pricing penalties and relief from penalties; statutes of limitations on transfer pricing
assessments; likelihood of transfer pricing scrutiny and related audits by the tax authorities; and opportunities
for advance pricing agreements (APAs).

The content for the EY Worldwide Transfer Pricing Reference Guide 2020-21 is updated as of October 2021.

This publication should not be regarded as offering a complete explanation of the matters referred to and is
subject to changes in laws and other applicable rules, in addition to the overall business environment in each
jurisdiction.

For a more detailed discussion of any of the jurisdiction-specific transfer pricing rules, or to obtain further
assistance in addressing and resolving intercompany transfer pricing issues, please contact the local EY member
firm office or the relevant jurisdiction contact listed herein. An interactive jurisdiction map to navigate directly to
the jurisdiction chapters of this publication can be found at ey.com.

1Visit https://www.ey.com/en_gl/tax/base-erosion-profit-shifting-beps to follow the latest BEPS developments.


http://www.ey.com/gl/en/services/tax/international-tax/transfer-pricing-and-tax-effective-supply-chain-management/worldwide-transfer-pricing-reference-guide---country-list
https://www.ey.com/en_gl/tax/base-erosion-profit-shifting-beps

Contents

Albania
Algeria

Angola
Argentina
Armenia
Australia
Austria
Azerbaijan
Bahrain
Bangladesh
Belarus
Belgium

Benin

Bolivia

Bosnia and Herzegovina
Botswana
Brazil

Bulgaria
Burkina Faso
Cambodia
Cameroon
Canada

Cape Verde
Chad

Chile

China mainland
Colombia
Congo Brazzaville
Costa Rica
Cote d'lvoire
Croatia

Cyprus

Czech Republic

13
18
26
30
42
50
55
59
64
et
78
83
88
95
100
106
114
119
123
128
134
139
144
151
159
165
170
176
181
187
193

Democratic Republic of Congo (DRC)
Denmark
Dominican Republic
Ecuador
Egypt

El Salvador
Estonia

Fiji

Finland
France
Gabon
Georgia
Germany
Ghana
Gibraltar
Greece
Guatemala
Guinea Conakry
Honduras
Hong Kong
Hungary
Iceland
India
Indonesia
Ireland
Israel

Italy

Japan
Jordan
Kazakhstan
Kenya
Kosovo

Kuwait

198
203
209
215
222
228
234
240
245
251
260
265
270
281
285
290
299
305
310
315
CYX]
330
336
349
356
364
370
379
386
391
396
401
406



Latvia
Lebanon
Lithuania
Luxembourg
Madagascar
W ETEW]
Malaysia
Maldives
Mali

Malta
Mauritania
Mexico
Mongolia
Montenegro
Morocco
Mozambique
Namibia
Netherlands
New Zealand
Nicaragua

Nigeria

North Macedonia

Norway
Oman
Pakistan

Panama

Papua New Guinea

Paraguay
Peru
Philippines
Poland
Portugal

Puerto Rico

410
417
421
427
435
441
446
455
460
465
471
476
486
491
495
500
504
509
518
525
529
536
542
548
553
559
565
571
576
584
591
600
607

Qatar

Republic of Serbia
Romania

Russia

ENE]

Saudi Arabia
Senegal

Singapore

Slovak Republic/Slovakia

Slovenia
South Africa
South Korea
South Sudan
Spain

Sri Lanka
Sweden
Switzerland
Taiwan
Tanzania
Thailand
Togo

Tunisia
Turkey
United Arab Emirates
Uganda
Ukraine
United Kingdom
United States
Uruguay
Venezuela
Vietnam
Zambia

Zimbabwe

612
619
625
634
643
647
653
658
666
672
679
685
692
696
702
707
713
719
727
732
737
742
751
757
761
767
774
781
789
796
801
808
813



1
Albania

1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

General Directorate of Taxes (Drejtoria e Pérgjithshme e
Tatimeve — GDT).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Law no. 8438 on income taxes, as amended (Income Tax Law),
dated 28 December 1998, has the following references:

» Effective from 4 June 2014, Articles 36-36/7 were
introduced, providing a more comprehensive regulatory
framework on international transfer pricing, aligned with
the OECD Transfer Pricing Guidelines of 2010.

» Article 36/5 introduces transfer pricing documentation
requirements for the first time.

Law no. 9920 on tax procedures in the Republic of Albania
(Tax Procedures Law), dated 19 May 2008, has the following
references:

» Article 115/1 addresses penalties related to transfer
pricing.

» Double taxation treaties are enacted by Albania.

The Ministry of Finances and Economy issued Instruction

no. 16, dated 18 June 2014, for the implementation of the
transfer pricing legislation (Transfer Pricing Instruction).
This provides further guidance on the application of the
arm’'s-length principle and the preparation of transfer pricing
documentation.

The Ministry of Finances and Economy issued Instruction no.
9, dated 27 February 2015, introducing specific rules and
procedures on the implementation of APAs.

» Section reference from local requlation

Article 2, paragraph 4, items (a) and (b) of Law no. 8438 on
income taxes provide for the definition of “related party" for
transfer pricing purposes.

Paragraphs 3.2 and 3.3 of the Transfer Pricing Instruction
elaborate more on the “related party” definition.

lhttps://www.tatime.gov.al/eng/
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2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Albania is not a member of the OECD.

Albanian transfer pricing legislation refers to the OECD
Transfer Pricing Guidelines of 2010.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

No; however, Albania joined the Inclusive Framework on BEPS
in August 2019.

» Coverage in terms of Master File, Local File and CbCR
This is not applicable.

» Effective or expected commencement date
This is not applicable.

» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

The local transfer pricing regulations are generally in

line with the BEPS Action 13 format. However, in order

to ensure that it is considered complete and to achieve
penalty protection, it should also contain the local industry
and market analyses; an overview of the local entity,
including any local strategies; and the organizational
structure of the local entity.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.


https://www.tatime.gov.al/eng/
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d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, it has. There are no explicit requirements to prepare the
transfer pricing documentation contemporaneously. However,
it is advisable to have it prepared by the corporate income tax
(CIT) return date, i.e., 31 March of the following year.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, the local branches of foreign companies need to comply
with the local transfer pricing rules.

» Should transfer pricing documentation be prepared
annually?

Yes, transfer pricing documentation should be prepared
annually. However, taxpayers with a turnover of less than
ALL50 million that use external comparable data can use the
same data for three consecutive fiscal years. This is applicable,
provided that there have been no material changes in the
conditions of the controlled transactions, the comparability of
the external data and the relevant economic circumstances.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, an MNE with multiple entities in Albania is required to
have stand-alone transfer pricing reports for each entity.

b) Materiality limit or thresholds

» Transfer pricing documentation

There is a revenue threshold of ALL50 million.
> Master File

This is not applicable.

» Local File

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

There is no materiality limit.

c) Specific requirements

» Treatment of domestic transactions

There is no documentation obligation for domestic
transactions.

» Local language documentation requirement

Pursuant to Paragraph 15.6 of the Transfer Pricing Instruction,
the transfer pricing documentation should be submitted

in English or in Albanian. If it is in English, it should be
accompanied by a notarized translation into Albanian, which
should be provided within 30 days of the tax authorities’
request for translation.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

» |Is aggregation or individual testing of transactions preferred
for an entity

There is no preference between aggregation or individual
testing, and both are allowed.

» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Taxpayers are required to report all controlled transactions
annually by filing an annual controlled transaction notice

if the aggregate value of their controlled transactions,
including loan balances, exceeds ALL50 million (approximately
EUR410,000). The annual controlled transaction notice

EY Worldwide Transfer Pricing Reference Guide 2020-2021
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should be submitted by 31 March of the following year. When
determining the annual aggregate transaction value, taxpayers
should take into account all intercompany transaction amounts
(i.e., without offsetting credit and debit values).

» Related-party disclosures along with corporate income tax
return

There are no other related-party disclosures or additional
forms required by the legislation, except those included in the
financial statements.

» Related-party disclosures in financial statement/annual
report

Related-party disclosures are included in the financial
statements of the taxpayer pursuant to IFRS requirements.

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The CIT return should be submitted by 31 March of the
following year.

» Other transfer pricing disclosures and return

The annual controlled transaction notice should be submitted
by 31 March of the following year.

> Master File

This is not applicable.

» CbCR preparation and submission
This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline
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There is no specific deadline for the preparation of the transfer
pricing documentation. However, since the documentation
must be submitted within 30 days upon tax authorities’
request, it is recommended that it be prepared by the CIT
return deadline, i.e., 31 March of the following year.

©) Transfer pricing documentation/Local File submission
deadline

» Is there a statutory deadline for submitting transfer pricing
documentation or Local File?

There is no specific deadline for the submission of transfer
pricing documentation. The transfer pricing documentation
must be submitted within 30 days upon receipt of the tax
authorities' request, which can be initiated at any time after
the filing due date of the income tax return (i.e., 31 March of
the following year).

» Time period or deadline for submission on tax authority
request

It should be submitted within 30 days from the time of the tax
authorities' request.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions

With regard to international transactions, under the current
transfer pricing rules, all transfer pricing methods advocated
by the OECD Guidelines are acceptable — namely, CUP, resale
price, cost plus, TNMM and profit split. When it can be proved
that none of the approved methods can be reasonably applied,
taxpayers are allowed to use other, more appropriate methods.
Preference is given to the best method providing the most
reliable results.

» Domestic transactions
This is not applicable.
b) Priority and preference of methods

Under the current transfer pricing rules, all transfer pricing
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methods advocated by the OECD Guidelines are acceptable
—namely, CUP, resale price, cost plus, TNMM and profit split.
When it can be proved that none of the approved methods
can be reasonably applied, taxpayers are allowed to use other,
more appropriate methods. Preference is given to the best
method providing the most reliable results.

8. Benchmarking requirements

» Local vs. regional comparables

Preference is given to local comparables. In the absence of
local comparables, regional comparables can be used, but
the differences between geographical markets and other
factors affecting the financial indicator being analyzed must
be taken into consideration in the comparable analysis. It is
an EY jurisdiction practice to first attempt local comparables,
and if not available, the search can be extended to regional
comparables in the following order: Balkans, Eastern Europe
and the EU.

» Single-year vs. multiyear analysis

Preference is given to uncontrolled comparables belonging
to the same year as the controlled transaction. However, the
taxpayer can rely on immediate previous-year comparables,
provided the comparability criteria is met. It isan EY
jurisdiction practice to use a multiyear analysis for testing
arm'’s length.

» Use of interquartile range

The transfer pricing rules define the market range as a range
that includes all the values of the financial indicators, such as
price, markup or any other indicator used for the application
of the most suitable transfer pricing method for a number

of uncontrolled transactions. These transactions are such
where each is almost equally comparable with the controlled
transaction based on a comparability analysis. The transfer
pricing rules do not specifically provide for the interquartile
range. However, they stipulate that, in the case of adjustments
by the tax authorities, the financial indicator is adjusted to the
median. It is an EY jurisdiction practice to use the interquartile
range (from Q1 to Q3) as the acceptable range.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

The transfer pricing rules do not include any general provision
in this respect. It is an EY jurisdiction practice to perform a
fresh benchmarking search every three to five years. The

financial update is performed annually.

The transfer pricing rules state that taxpayers with a turnover
of less than ALL50 million that use external comparable data
can use the same data for three consecutive fiscal years.

This is applicable, provided that there have been no material
changes in the conditions of the controlled transactions, the
comparability of the external data and the relevant economic
circumstances.

» Simple, weighted or pooled results

The transfer pricing rules do not provide any specific provision
regarding the use of a simple or a weighted average. In the
examples provided in the Transfer Pricing Instruction, the
simple average is used. However, it is an EY jurisdiction
practice to use both the weighted average and the simple
average.

» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

If the documentation is considered as incomplete, the taxpayer
does not benefit from the penalty relief, in case of transfer
pricing adjustments performed during a transfer pricing audit.

» Consequences of failure to submit, late submission or
incorrect disclosures

The failure to file the annual controlled transaction notice
(explained in the “Transfer pricing return and related-
party disclosures” section above) is subject to a penalty of
ALL10,000 for each month of delay.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Yes, transfer pricing adjustments for which no documentation
has been made available or such documentation is considered
as incomplete trigger a penalty of 0.06% of the amount of

the unpaid liability for each day of delay, capped at 21.9% (an
equivalent of 365 days).

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

EY Worldwide Transfer Pricing Reference Guide 2020-2021
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There are no explicit requirements to prepare the transfer
pricing documentation contemporaneously.

» |s interest charged on penalties or payable on a refund?

There is no interest charged on penalties.

b) Penalty relief

Taxpayers that have submitted the transfer pricing
documentation in a timely manner (i.e., within 30 days upon
receipt of the tax authorities’ request) and in compliance with
the transfer pricing rules are relieved from penalties in the
case of a transfer pricing adjustment. They will be liable to pay
only the additional tax liability and default interest.

The taxpayer has the option of appealing the decision of

the tax authorities. Initially, the appeal is addressed to the
Regional Tax Directorate, further to the Tax Appeal Directorate
and, if applicable, to the administrative court after all
administrative appeal methods have been exhausted.

10. Statute of limitations on transfer pricing
assessments

The statute of limitations on transfer pricing assessments is
five years from the date the related CIT return is filed.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The likelihood of a transfer pricing audit in Albania may be
considered to be high. In light of the transfer pricing rules that
became effective on 4 June 2014, and especially because of
the introduced documentation requirements, transfer pricing
issues are expected to continue to attract significant attention.
Transfer pricing audits are expected to increase rapidly.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

EY Worldwide Transfer Pricing Reference Guide 2020-2021

The tax administration is unlikely to challenge the
methodology applied. In principle, in examining the arm'’s-
length character of a transaction, the tax administration
should use the same transfer pricing method applied by the
taxpayer, to the extent that it is the most appropriate one for
that transaction.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

The likelihood may be considered to be medium; refer to the
section above.

» Specific transactions, industries and situations, if any, more
likely to be audited

There are no differences among transactions, industries and
situations.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

The transfer pricing rules provide for three types of APAs:
unilateral, bilateral and multilateral agreements. Requests for
APAs will be taken into consideration provided the controlled
transactions during the period of the agreement surpass in
aggregate the amount of EUR30 million or if it is a case of
complexity and of a high commercial and economic impact for
Albania.

» Tenure

The maximum proposed period of the APA is five years unless
the APA is bound to a governmental agreement ratified by law.

» Rollback provisions

Taxpayers may not request a rollback. However, if the APA is
signed and finalized after the first fiscal year of the proposed
APA, the year during which the APA was proposed will be
considered covered under the agreement.

» MAP opportunities

MAPs are generally available under the double tax treaties that
Albania has with its treaty partners.
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14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No.

15. Relevant regulations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Albanian tax law includes thin-capitalization rules with respect
to the deduction of interest on loans, which apply if the debt-
to-equity ratio exceeds 4:1. The ratio applies to all debts owed
to related and unrelated parties as well as to loans obtained
from financial institutions. However, the limitation does not
apply to banks or to insurance and leasing companies. For
related-party loans, the net interest expense balance (that

is, the difference between the interest expenses and interest
revenues, exceeding 30% of earnings before interest, taxes,
depreciation, and amortization (EBITDA)) is not deductible.
Such non deductible interest in the current period can be
carried forward to future tax periods, provided that a change
of 50% in the entity's ownership does not occur.

Contact

Viktor | Mitev

viktor.mitev@bg.ey.com
+35928177343

EY Worldwide Transfer Pricing Reference Guide 2020-2021
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Directorate General of Taxes (Direction Générale des Imp6ts —
DGI).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Order dated 12 April 2012 amended by the order dated
November 17th, 2020 pertaining to the documentation
justifying the transfer prices applied on related companies.

In practice, the Algerian tax authorities started applying this
obligation from 2017.

» Section reference from local regulation

» Article 169 bis of the Algerian Tax Procedure Code
» Article 20 ter of the Algerian Tax Procedure Code
» Article 141 bis of the Algerian Direct Tax Code

» Article 192-3 of the Algerian Direct Tax Code

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and reference

a) Extent of reliance on OECD Transfer Pricing Guidelines,
UN tax manual or EU Joint Transfer Pricing Forum

Algeria is not a member of the OECD. However, the Algerian
transfer pricing legislation makes reference to the OECD
Guidelines.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

» Coverage in terms of master file, local file and CbCR
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This is not applicable.
» Effective or expected commencement date
This is not applicable.
» Material differences from OECD report template or format

The Algerian transfer pricing legislation only refers to a
document to be structured as follows:

» A base document relating to general information relating
to the group

» A document specific to the company subject to the
documentation obligation

Furthermore, following provisions of the Finance Act

for FY2019, Algeria introduced a complementary
documentation obligation. Entities subject to the
obligation of submitting a transfer pricing document may
be requested by the tax authorities, notably in the frame
of an audit, to provide a complementary document that
aims to provide specific information, which could be tax
rulings and advance pricing agreements (APAs) obtained
by the group in other jurisdictions.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive
Framework on BEPS?

No.

d) Signatory to the Multilateral Competent Authority
Agreement on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, do they need to be submitted or
prepared contemporaneously?

Yes, the minimum information requirements are set by the
decree of 12 April 2012. They include information about (i)
the group and (ii) the entity subject to the documentation
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obligation (including the financial information of the
documented fiscal year).

All entities (i) registered with the tax department responsible
for large-sized companies (Direction des Grandes Entreprises

- DGE), in addition to (ii) groups of companies as well as iii)
foreign companies and (iv) companies set up in Algeria being
members of foreign groups registered at the level of other tax
offices must submit their transfer pricing documentation along
with their annual tax returns (before 30 April of each year).

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules? *

Yes.

» Should transfer pricing documentation be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.

b) Materiality limit or thresholds

» Transfer pricing documentation

There are no materiality limits or thresholds.
> Master file

This is not applicable.

» Local file

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

There are no materiality limits or thresholds.
c) Specific requirements

» Treatment of domestic transactions

Domestic transactions occurring between related companies
must be covered by the transfer pricing documentation.

lhttps://taxsummaries.pwc.com/algeria/corporate/group-taxation

Relatedness is ascertained in case of legal or de facto
dependency.

» Local language documentation requirement

The transfer pricing documentation needs to be submitted in
the local language. The Algerian Constitution mandates the
use of Arabic or French in official exchanges and documents
filed with the administration. French is, in practice, the
language used for all tax filings.

» Safe harbor availability, including financial transactions, if
applicable

There are no specific safe harbor rules set in Algerian transfer
pricing reqgulations. However, a ruling request can be submitted
by companies registered at the level of the DGE regarding

the taxpayer’s transfer pricing practices, but it cannot be
considered as a request for an APA.

» |s aggregation or individual testing of transactions preferred
for an entity?

Due to lack of comparable data, both approaches are accepted
in practice (aggregation or individual testing).

» Any other disclosure or compliance requirement

All companies subject to the transfer pricing obligation

must, if requested by the tax authorities in the frame of a tax
audit, provide analytical accounting information to the tax
inspectors. However, the tax authorities did not specify the
type of information or the format that must be used to submit
such information when requested.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

There is no specific return to be filed in addition the transfer
pricing documentation itself.

» Related-party disclosures along with corporate income tax
return

In the framework of a tax audit, tax inspectors are entitled to
audit the possible infringement of the arm’'s-length principle
with related parties (intercompany transactions), such as
the existence of a commercial or financial relationship that
differs from those that would be made between independent
enterprises. Moreover, as per new provisions of the 2018
Finance Act, the tax administration is now allowed to ask for
the group consolidated accounts (locally or abroad).

EY Worldwide Transfer Pricing Reference Guide 2020-2021
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Furthermore, according to provisions of the 2019 Finance
Act, entities subject to the obligation of submitting transfer
pricing documentation may be required, in the context of a
tax audit, to provide complementary documentation if the
primary file submitted is considered to be insufficient by the
tax inspectors. Complementary documentation may notably
include tax rulings and APAs obtained by the group in other
jurisdictions.

» Related-party disclosures in financial statement and annual
report

This is not applicable.

» CbCR notification included in the statutory tax return
This is not applicable.

» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

30 April of the next fiscal year (Y+1).

» Other transfer pricing disclosures and return
This is not applicable.

> Master file

This is not applicable.

» CbCR preparation and submission

This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation and local file preparation
deadline

30 April of the subsequent year to current year under
consideration.

c) Transfer pricing documentation and local file submission
deadline
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Is there a statutory deadline for submitting transfer pricing
documentation or local file?

The statutory deadline for the submission of transfer pricing
documentation is the same as that of the corporate income

tax return, which is 30 April of the subsequent year to current
year under consideration. This is now required for all firms
performing transactions locally and internationally with related
companies (see above section 4a companies which are subject
to the documentation obligation).

» Time period or deadline for submission on tax authority
request

In the case of a tax audit or requisition, the taxpayer must
submit transfer pricing documentation within 30 days of the
tax authority’s request, if such documentation was not filed
with the annual tax return.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If "'Yes," specify which dead-
lines are impacted

The Algerian Tax authorities recently postponed the tax return
and TP documentation filling deadline from the 30 April 2022
to the 31 May 2022 for companies registered at the level of
the DGE, and until the 30 June 2022 for taxpayers registered
at the level of regional and local tax inspectorate (CDI).

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions
Yes.
» Domestic transactions

Yes, in case relatedness is ascertained (legal or de facto
dependency).

b) Priority and preference of methods

The Algerian transfer pricing legislation does not provide an
official transfer pricing method to be used for each transaction
type, but the Algerian tax authorities issued guidelines in 2010
referring to the OECD methods. In theory, all OECD methods
could be accepted, subject to justification in the economic
analysis.

Algerian tax authorities are developing a project to develop
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a database by gathering financial data for benchmarking
purposes.

8. Benchmarking requirements

» Local vs. regional comparables

Local comparables are preferred, although regional
comparables could in some cases be accepted because of a
lack of local data.

» Single-year vs. multiyear analysis

Not specified by either legislation of administrative doctrine.
» Use of interquartile range

Not specified by either legislation of administrative doctrine.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

There are no specific guidelines or requirements under

the current legislation on the need to conduct a fresh
benchmarking search every year or for updating the financials
of a prior study. However, the Algerian legislations trend to
follow the OECD Guidelines recommendations to update the
benchmark study every three years.

» Simple, weighted or pooled results
It is not specified by the current transfer pricing regulations.
» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

In case of incomplete documentation, the tax authorities can
ask for a complementary documentation or information or
decide to trigger an audit to assess any irregularities. The
documentation can also be considered as non-receivable (not
valid) for not respecting the format provided by the local
legislation, in such case, the penalty for failure to submit could
apply (see below).

In case of incomplete transfer pricing documentation, tax

authorities may:

» Ask for complementary transfer pricing documentation
and information

» Initiate a tax audit

» Apply the same penalty than for failure to submit (see
below), if they consider the transfer pricing documentation
insufficient to ensure transfer pricing protection

» Consequences of failure to submit, late submission or
incorrect disclosures

For companies with a filing obligation, the Algerian transfer
pricing legislation provides that the penalty for failure to
submit the transfer pricing documentation is DZD2 million.

For taxpayers subject to a tax audit, the tax administration

is entitled to send a formal notice asking for the transfer
pricing documentation or the complementary transfer pricing
documentation to be provided within 30 days. In case of
failure, the DZD2 million penalty is applied.

» If an adjustment is sustained, can penalties be assessed, if
documentation is deemed incomplete?

Yes, the reassessed tax base will provide for a corporate
income tax adjustment amount in addition to a base penalty of
25%. In addition, the reassessed amount will also be subject to
tax on deemed transferred profits.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

No. In practice, penalties being imposed for non-
contemporaneous documentation have not been observed.

» Is interest charged on penalties or payable on a refund?

Interest (late-payment penalties) can be charged on principal
and base penalties if the latter are not paid on schedule. These
interests are capped at 25%, on the total reassessed amount
(amounts deemed to be transferred indirectly).

b) Penalty relief

No specific penalty relief is applicable to transfer pricing,

but general penalty relief could apply in the framework of a
transaction procedure (remise conditionnelle) provided by the
Algerian Tax Procedure Code, under certain conditions.

A relief can also be granted for late payment penalties under
the graceful remittance (remise gracieuse) procedure, under
certain conditions.
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10. Statute of limitations on transfer pricing
assessments

The statute of limitations for transfer pricing adjustments is
the same as for all Algerian corporate tax assessments (.e.,
four years following the year for which the tax is due).

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

Yes, there has been an increase in tax audits targeting transfer
pricing irregularities.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high, medium
or low)

The likelihood of a transfer pricing audit in Algeria may be
considered to be low to medium.

» Likelihood of transfer pricing methodology being challenged
(high, medium or low)

The likelihood of transfer pricing methodology being
challenged may be considered to be low to medium.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high, medium or low)

The likelihood of an adjustment if the transfer pricing
methodology is challenged may be considered to be high,
given the budgetary situation in Algeria, more pressure has
been suggested by the legislator for tax audits (notably in
terms of transfer pricing infringements).

» Specific transactions, industries and situations, if any, more
likely to undergo an audit

The oil and gas, pharmaceutical, and information and
communication technology industries are most likely to
undergo an audit. Also, all companies making large payments
to foreign related parties are more likely to undergo an audit.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)
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The Algerian tax legislation does not provide for a specific
APA procedure. However, a binding tax ruling procedure was
introduced in the Algerian Tax Procedure Code for taxpayers
registered at the level of the DGE.

Following the 2019 Finance Act provisions, APA obtained by
the group in other jurisdictions can be requested by the tax
authorities in the context of a tax audit.

» Tenure

This is not applicable.
» Rollback provisions
This is not applicable.
» MAP opportunities

This is not applicable.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings,
or other transfer pricing-related certainty
measures due to COVID-19?

Not applicable.

15. Relevant reqgulations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Article 2 of the 2019 Finance Act provides a new provision
that limits the deduction of financial interest paid to
shareholders within the frame of their business relationships
with the Algerian company.

As areminder, Article 141 of the Direct Tax Code and Similar
Taxes (Code des Impots Directs et Taxes Assimilées — CIDTA)
provides full deductibility of interests on loans paid to
shareholders concerning trading operations.

However, the 2019 Finance Act introduced a new provision
that limited deduction of interest as follows:

» Interest paid to shareholders:

» The deductibility of amounts provided to the company,
in addition to their share in the capital, regardless of the
legal form, is limited to the average effective interest rate
communicated by the Bank of Algeria.
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» The deductibility condition is also subject to the fact
that the capital is fully paid by the shareholder and that
amount provided to the company do not exceed 50% of
the capital.

» Interest paid to related parties:

» The deductibility of interest paid to related companies
in the context of intercompany loans is limited to the
average effective interest rates communicated by the
Bank of Algeria.

Please note that foreign financing is limited to non-interest-
remunerated amounts provided through the shareholders’
account, which may exclusively be used for capital
expenditures and be paid back within three years. Otherwise,
the amount will have to be capitalized.

The Algerian government is expected to waive this limitation
through the Complementary Finance Act for 2020. An update
is likely in the second half of 2022.

Contact

Bruno Messerschmitt

Bruno.Messerschmitt@ey-avocats.com
+33684027251
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

General Tax Administration (Administracdo Geral Tributdria* —
AGT).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Presidential Decree 147/13 of 1 October 2013 - specifically,
Section Il and Articles 10 to 13 (Statute of Large Taxpayers)
—and Article 50 of Law 19/14 of 22 October 2014 (Industrial
Tax Code), applicable starting 1 January 2014, changed by
Law 26/20 of 20 July 2020.

It is also relevant to mention Circular No. 002/DCC/2020
from the Angola National Bank (Banco Nacional de Angola -
BNA), by which the burden of proof of the market nature of
services purchased abroad lies with the Angolan entity. The
publication of this circular by the BNA on 18 August 2020
aimed to define the procedures for validation and execution

of current invisible contracts, considering that the contracting
of services abroad may represent a high risk of exchange
fraud and facilitate the illicit movement of funds abroad. In
summary, the authorization to transfer foreign currencies
from Angola related with service contracts with related parties
will require the presentation of, among other elements,
support documentation to prove the arm’'s-length nature of the
underlying invoices.

» Section reference from local regulation

According to Article 11 of Chapter IV of Presidential Decree
147/13 of 1 October 2013, two companies are considered
related parties when:

a. The directors or managers of a company, as well as their
spouses, ascendants and descendants, directly or indirectly
have an ownership interest of 10% or more in the capital or
the voting rights of the other entity.

b. Majority of the members of the board of directors or
management are either common or distinct but related by
marriage, non-marital partnership, or direct kinship.

c. One of the entities has contractual control over the other.

https://agt.minfin.gov.ao/
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d. The companies have a relationship of control or cross-
ownership or contractual subordination contract, peer
group or equivalent situation following the terms of
company law.

e. Commercial relations between the two entities represent
more than 80% of the volume of operations.

f. One finances the other, to the extent of more than 80% of
its credit needs.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Angola is not a member of the OECD. The OECD Guidelines are
not adopted in the local transfer pricing regulations by Angola,
although certain OECD language is included in the transfer
pricing regulations enacted.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

No.
» Coverage in terms of Master File, Local File and CbCR
» This is not applicable.
» Effective or expected commencement date

» Even though Angola has officially joined the BEPS
Inclusive Framework, it is not possible to foresee when
any BEPS-related changes can be introduced into the local
legislation.

» Material differences from OECD report template or format

» Angola has not adopted the master file and local file
approach, and full local transfer pricing documentation is
expected from each eligible taxpayer.


https://agt.minfin.gov.ao/
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» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

Angola has not adopted the master file and local file
approach, and full local transfer pricing documentation is
expected from each eligible taxpayer. Consequently, only
transfer pricing documentation fully compliant with local
regulations can be considered to protect against potential
penalties.

c) Is the jurisdiction part of OECD/G20 Inclusive Framework
on BEPS?

Yes.

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, the transfer pricing documentation must be prepared
and submitted to the tax authorities by the end of the sixth
month after the fiscal year's closing date. It also needs to be
contemporaneous.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes.

» Does transfer pricing documentation have to be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.
b) Materiality limit or thresholds

» Transfer pricing documentation

The documentation applies to all companies reporting annual
revenue of more than AOAY billion, including those listed on
the large taxpayers' list: large government-owned companies,
financial banking institutions, insurance and reinsurance
companies, pension fund management companies and pension
funds, payment system operators and providers, microcredit
companies, oil and gas companies, diamond companies,
telecommunications companies, and companies operating in a
monopoly regime.

» Master File

This is not applicable.

» Local File

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

There is no materiality limit.

c) Specific requirements

» Treatment of domestic transactions

There is a documentation obligation for domestic transactions.
All intragroup transactions, in which the company was
involved, must be reported (domestic and cross-border).

» Local language documentation requirement

The transfer pricing documentation needs to be submitted in
the local language (Portuguese).

» Safe harbor availability including financial transactions if
applicable

There is none specified.

» |Is aggregation or individual testing of transactions preferred
for an entity

Individual testing.
» Any other disclosure or compliance requirement

This is not applicable.
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5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
This is not applicable.

» Related-party disclosures along with corporate income tax
return

No additional related-party detailed information is disclosed
to the General Tax Administration, other than the submission
of entity-specific transfer pricing documentation, when
applicable.

» Related-party disclosures in financial statement and annual
report

Yes

» CbCR notification included in the statutory tax return
This is not applicable.

» Other information or documents to be filed

As stated above, an additional burden of proof was imposed
on Angolan paying entities, concerning contracts with foreign
entities of the same group, to prove that the prices charged
in the arrangements for the provision of services contracted
to non-resident-related entities conform to market prices.
Taxpayers' obligations vary depending on whether they
reported annual revenues of more than AOA7 billion.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline
» Corporate income tax return
31 May for Group A and 30 April for Group B.2

» Other transfer pricing disclosures and return

2Group A encompasses public entities, companies with a share capital

equal or higher than AOA2 million, and companies with annual total
revenues equal to or greater than AOA500 million. Also included in
Group A are associations, foundations or cooperatives whose activities
generate additional revenues other than the subsidies received. Affilia-
tions of international companies whose headquarters are not located in
Angola also belong to Group A. Group B comprises all the taxpayers not
included in Group A.
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This is not applicable.

» Master File

This is not applicable.

» CbCR preparation and submission
This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline

Transfer pricing documentation must be prepared within six
months after the fiscal year-end, until 30 June.

¢) Transfer pricing documentation/Local File submission
deadline

» |Is there a statutory deadline for submission of transfer
pricing documentation or Local File?

Transfer pricing documentation must be prepared and
submitted to the tax administration within six months of the
fiscal year-end, until 30 June.

» Time period or deadline for submission upon tax authority
request

The transfer pricing documentation must be submitted by
the deadline stated above, so no additional notice is given to
taxpayers.

d) Are there any new submission deadlines per COVID-19-
specific measures? If Yes, specify which deadlines are
impacted

There is none specified.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions
Yes.
» Domestic transactions

Yes.
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b) Priority and preference of methods

Traditional transactional transfer pricing methods only,
namely, the CUP, resale price and cost-plus methods.

8. Benchmarking requirements

» Local vs. regional comparables

There is very limited, if any, comparable financial data available
on public databases regarding Angolan companies.

» Single-year vs. multiyear analysis for benchmarking

There is no reference to preferences regarding single-year
vs. multiyear analysis in the local legislation. The practical
approach has been to test the taxpayer’s single-year results
against multiple-year interquartile ranges.

» Use of interquartile range

Yes, in recent tax audits, the tax authorities have used the
interquartile range as a reference.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

Yes, although not specified in the legislation, doing a fresh
benchmarking study is followed as a market practice.

» Simple, weighted or pooled results
This is not specified in the legislation.
» Other specific benchmarking criteria, if any

The local independence threshold or criteria should be used
in benchmarking studies. In case local comparables cannot be
found, comparability adjustments could be performed to the
set of regional comparables.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
See below.

» Consequences of failure to submit, late submission or
incorrect disclosures

The General Tax Administration notifies large taxpayers who
failed to file transfer pricing documentation to pay a tax fine

under the General Tax Code (namely, No. 2 of Article 198).
The fine amount can range from AOA10,000 to AOA50,000.
Existing notifications indicate that the maximum amount of
the range is being applied. The application of penalties in this
regard will imply a reputational risk to the taxpayer, as it will be
considered noncompliant.

Moreover, non-compliance with transfer pricing documentation
requirements may result in such taxpayers being forbidden
from performing capital operations, current invisible
transactions (payments for services and intangibles), or trading
operations that, according to the current exchange control
regulations, require an intervention from the National Bank of
Angola. In practice, it may block the day-to-day activity of any
taxpayer if its legal name is communicated by the General Tax
Administration to the National Bank of Angola, specifying non-
compliance with tax obligations

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

If a transfer pricing adjustment is made, a penalty equivalent
to 25% of the additional tax will be applied, plus late interest at
the non-compounded rate of 1% per month (or 12% per year).

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

If a transfer pricing adjustment is made, a penalty equivalent
to 25% of the additional tax will be applied, plus late interest at
the non-compounded rate of 1% per month (or 12% per year).

» |Is interest charged on penalties or payable on a refund?

This is not applicable.

b) Penalty relief

This is not applicable.

10. Statute of limitations on transfer pricing
assessments

The statute of limitations for transfer pricing assessments is 5

years from the last day of the tax year-end or 10 years in cases
of tax infringement.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

There is none specified.
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12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits
(high/medium/low)

It may be considered to be medium. Large taxpayers have
already been notified to pay penalties for non-compliance
with the contemporaneous transfer pricing documentation
preparation and submission to the Large Taxpayers' Office.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

High.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

High.

» Specific transactions, industries, and situations, if any, more
likely to be audited

Large taxpayers.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)
There is no APA program available in Angola.

> Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

Only if available in the specific context of a convention to avoid
double taxation, namely with Portugal.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No data available.

15. Relevant requlations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Angola does not have thin-capitalization rules, but until
recently interest expenses from shareholder loans were not
accepted as tax deductible for the computation of the taxable
income due on industrial tax.

However, as of 18 April 2019, shareholder loans interest
expenses have become tax deductible (No. 1 of Article 16 of
the Industrial Tax Code), provided that the portion exceeding
the average annual interest rate established by the National
Bank of Angola is added to the taxable income.

Contact

Paulo Mendonca

paulo.mendonca@pt.ey.com
+351937912045
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Internal Revenue Service (Administracion Federal de Ingresos
Publicos — AFIP).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Transfer pricing regulations and rulings include:

» Income Tax Law (ITL) as amended by Law 27,430,
published on 29 December 2017, and Decree 824/2019,
published on 6 December 2019

» Administrative Order as amended by Decree 1170/2018,
published on 27 December 2018, and Decree 862/2019,
published on 9 December 2019

» AFIP (General Tax Directorate — Direccidn General
Impositiva) General Resolution No. 4717/2020, published
on 14 May 2020 and amended by the General Resolution
5010/2021

» Section reference from local regulation

Section 14 of the Administrative Order as amended by Decree
1170/2018 and by Decree 862/2019.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

Transfer pricing reporting obligations were suspended before
COVID-19 due to a major tax reform program that included
updating of transfer pricing documentation requirements. As
of today, the AFIP has granted a three-month extension for
fiscal years ended between December 2020 and December
2021. It is not expected that the AFIP will grant any further
extensions.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Argentina is part of the UN, however it is not a member of the
OECD.

It has started the process required to become one. The

OECD Guidelines are not referenced in Argentina’s ITL and
regulations. However, the tax authority usually recognizes the
OECD Guidelines in practice as long as they do not contradict
the ITL and regulations. Several first-level court cases also
recognize the use of the OECD Guidelines, insofar as they do
not contradict the ITL and regulations.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
requlations?

Yes, it covers the Local File, Master File and CbCR.
» Coverage in terms of master file, local file and CbCR

The master file has been introduced within the Argentine
transfer pricing regulations through the enactment of
Decree 1170/2018. The regulations are outlined in Article
45 of General Resolution 4717/2020.

» Effective or expected commencement date

The master file is effective for fiscal years beginning 1
January 2018.

» Material differences from OECD report template or format

The Masterfile needs to be filed in Spanish by local
taxpayers. The Masterfile contents required by regulations
include additional information to that established by the
OECD.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

Yes, as of 30 June 2016.
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4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does it need to be submitted or
prepared contemporaneously?

Yes, it needs to be submitted depending on minimum
thresholds.

For the local file, it must be submitted if intercompany
transactions are above ARS30 million. For those cases where
the company must submit the master file or the group must
submit the CbCR, the minimum threshold for intercompany
transactions is ARS3 million as a whole or ARS300k for
individual transactions. This same threshold applies in the case
of transactions with entities located in low-tax jurisdictions or
noncooperative jurisdictions.

In the case of the master file, it must be submitted if the group
presents an annual income greater than ARS4,000 million and
the intercompany transactions are above ARS3 million as a
whole or ARS300k individually.

The CbCR must be submitted following the OECD's BEPS action
13 guidelines.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes.

» Does transfer pricing documentation have to be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes

b) Materiality limit or thresholds

» Transfer pricing documentation (TP Return and Local File)

Taxpayers will not be required to file the transfer pricing
documentation if their transactions carried out with foreign
related parties, invoiced as a whole in the fiscal year, do
not exceed the total amount equivalent to ARS3 million or,
individually, equivalent to ARS300k. This should be done
without prejudice to the duty to preserve the documents,
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information and evidence supporting the aforementioned
transactions. If the company is not required to submit the
master file and the group is not required to comply with the
CbCR, the minimum threshold for intercompany transactions is
ARS30 million.

» Master File

The master file has been introduced within the Argentine
transfer pricing requlations through the enactment of Decree
1170/2018. The regulations are outlined in Article 45 of
General Resolution 4717/2020.

Submission of the master file is not mandatory when:

» The total consolidated annual income of the group does
not exceed ARS4000 million in the preceding fiscal year.

» The amount of the transactions with foreign related
parties in a fiscal year does not exceed ARS3 million in
total or ARS300k for an individual transaction.

» Notwithstanding the above, MasterFile will be mandatory
when the Group is required to file CBCr in their
corresponding jurisdiction.

» CbCR

CbCR was introduced in Argentina in 2017. The group’s
income for the previous fiscal year must exceed EUR750
million. The CbCR has to be filed by the entities controlling
Argentine MNEs. In addition, the local filing of the CbCR will
only be required in Argentina when there is an underlying
international agreement in effect, but when there is no
competent authority agreement.

» Economic analysis

There is no materiality limit.

c) Specific requirements

» Treatment of domestic transactions

There are no requirements to report these transactions.
» Local language documentation requirement

The transfer pricing documentation needs to be submitted in
the local language (Spanish).

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.
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> |s aggregation or individual testing of transactions preferred
for an entity

There is a preference for individual testing.
» Any other disclosure or compliance requirement

For import and export transactions involving an international
intermediary between the Argentine taxpayer and the foreign
related parties, the local entity will have to prove that the
remuneration obtained by the international intermediary is in
accordance with the risks assumed, the functions performed,
and the assets involved in the transactions. The local file
must include the functional analysis of the international
intermediary.

In addition, in case of imports or exports of commodities,
specific transfer pricing rules apply, including additional
transfer pricing returns.

Services received by Argentine taxpayers require a benefit test
regarding the transaction paid by local company.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Starting in 2018, taxpayers are required to file the following
transfer pricing-specific returns with the AFIP:

» Annual Form 2668 (transactions with related parties
or entities located in low- or no-tax jurisdictions or
noncooperative jurisdictions and import and export
transactions with third parties)

» Annual Form 4501 (for the digital filing of the transfer
pricing study and certified public accountant'’s
certification)

» Related-party disclosures along with corporate income tax
return

This is not applicable, provided there exists a separate return
to report related parties.

» Related-party disclosures in financial statement and annual
report

Taxpayers are required to file the following documentation
with the AFIP:

» An annual transfer pricing study (local file)

» Audited financial statements for the fiscal year, if they
have not already been filed

» Certification of certain contents of the transfer pricing
study by an independent certified public accountant

» Transfer pricing-specific return (Form 2668 and Form
4501)

» CbCR notification included in the statutory tax return

This is not applicable, provided there exists a separate regime
to regulate CBCR filing.

» Other information or documents to be filed

No.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Fifth month after fiscal year-end. For fiscal years ending in
December, the filing deadline is mid-May. There are specific
due dates that depend on the taxpayer’s fiscal ID and the fiscal
year-end.

» Other transfer pricing disclosures and return

Sixth month after fiscal year-end. For fiscal years ending
in December, the deadline falls in June of the following
financial year. There are specific due dates that depend on
the taxpayer’s fiscal ID and the fiscal year-end. There is a
temporary three-month extension for fiscal years ended
between December 2020 and December 2021.

» Master File

Master file needs to be prepared and filed with the tax
authority up to 12 months after the fiscal year-end. The
master file should be in Spanish.

» CbCR preparation and submission
The deadline is 12 months after the fiscal year-end.
» CbCR notification

The deadline is the third month after the fiscal year-end and
the second month after the CbCR filing.
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b) Transfer pricing documentation/Local File preparation
deadline

The transfer pricing documentation must be finalized by the
time of lodging the tax return to achieve penalty protection
(e.q., where there is a contemporaneous requirement). There
are specific due dates that depend on the taxpayer’s fiscal ID
and the fiscal year-end.

c) Transfer pricing documentation/Local File submission
deadline

» |s there a statutory deadline for submitting transfer pricing
documentation or Local File?

Yes, the statutory deadlines for Argentine transfer pricing
filings are:

» Fiscal year-end plus five months: The income tax return is
due the fifth month after the fiscal year-end. Within such
filing, the local taxpayer must disclose transfer pricing
adjustments (if any). In that filing, the company must
disclose whether a transfer pricing adjustment is needed
to have arm's-length prices in its transactions with related
and unrelated parties located in countries or jurisdictions
considered noncooperative for fiscal transparency
purposes, and in low- or no-tax jurisdictions. Thus, the
transfer pricing analysis should be performed by that
time even though the documentation is not due until later
(fiscal year-end plus six months).

» Fiscal year-end plus six months: The company must file
the transfer pricing annual return (Form 2668), including
detailed information of all cross-border intercompany
transactions (or those performed by the local company
with entities located in countries and jurisdictions
considered noncooperative for fiscal transparency
purposes or in low- or no-tax jurisdictions). Transfer pricing
report (in AFIP's General Resolution 4717/20) needs to
be filed through Form 4501. A certified public accountant
(CPA) certification, signed by an independent accountant,
of certain procedures and information contained in the
transfer pricing report is also needed. The company also
has to file statutory financial statements for the year
signed by an independent accountant. If this is the first
filing, the financial statements for the two immediately
preceding tax periods (if applicable) should also be filed.
All applicable pieces of documentation must be filed
to complete a documentation package. Through the
Argentine tax authority's General Resolution 5010/2020,
companies were granted with a temporary three-month
extension for fiscal years ended between December 2020
and December 2021.
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» Time period or deadline for submission on tax authority
request

The taxpayer has 10 working days to submit the transfer
pricing documentation once requested by the tax authorities in
an audit or inquiry.

d) Are there any new submission deadlines per COVID-19-
specific measures? If Yes, specify which deadlines are
impacted

Transfer pricing reporting obligations were suspended before
COVID-19 due to a major tax reform program that included
updating of transfer pricing documentation requirements. As
of today, the AFIP has granted a three-month extension for
fiscal years ended between December 2020 and December
2021. It is not expected that the AFIP will grant any further
extensions.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions
International transactions must be informed and analyzed.
» Domestic transactions

No need to document ,but transactions are expected to be
arm'’s length.

b) Priority and preference of methods

The ITL does not prioritize methods; however, there exists a
strong preference in what concerns to internal comparables
and Section 30 of the Administrative Order, as amended by
Decree 1170/2018 and Decree 862/2019, articulates the
best-method rule.

The tested party must be the local entity (i.e., the entity based
in Argentina). The taxpayer selects the most appropriate
method, but the AFIP may oppose the selection. Pursuant to
the ITL, the accepted methods for transactions with related
parties and entities, located in countries and jurisdictions
considered noncooperative for fiscal transparency purposes or
in low- or no-tax jurisdictions, are CUP, resale price, cost plus,
profit split, TNMM and other methods.

The use of an interquartile range is mandatory. Unless there
is evidence to the contrary, the market price must be used for
tangible goods transactions with both related and independent
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parties where there is an international price in a transparent
market.

The CUP method shall be considered the most appropriate
to value the transactions of goods with well-known prices
in transparent markets, either by reference to uncontrolled
comparable transactions or by reference to the indices,
coefficients or quotation values.

For import and export transactions involving an international
intermediary between the Argentine taxpayer and foreign
related parties, the local entity will have to prove that the
remuneration obtained by the international intermediary is in
accordance with the risks assumed, the functions performed
and the assets involved in the transactions. If the remuneration
of the foreign intermediary is higher than that agreed upon
between independent parties, the excess in the amount of
such remuneration shall be considered a higher profit from an
Argentine source, attributable to the local taxpayer.

The AFIP has the power to reclassify the transaction, including
determining the nonexistence of remuneration attributable

to the foreign intermediary and establishing the functions
performed, assets used and risks assumed (with the respective
remuneration and attribution to the party or parties), under
the following conditions:

» If, from the evaluation of the transaction, the AFIP
determines that there is a clear discrepancy between the
actual transactions and the functional analysis or signed
agreements with the foreign intermediary

» If the purpose of the transaction is explained solely for
fiscal reasons or if its conditions differ from those to which
independent companies have subscribed in accordance
with commercial practices

Export and import transactions with independent parties

not located in countries and jurisdictions considered
noncooperative for fiscal transparency purposes or in low- or
no-tax jurisdictions are subject to information requirements if
the annual amount of the transaction exceeds ARS10 million
or if the transactions are exports and imports of commodities.
The requirements depend on different annual transaction
amounts and, in some cases, may include calculations of profit
margins.

8. Benchmarking requirements

» Local vs. regional comparables

There is no specific requirement. However, the comparable
companies to be selected should be those that have publicly

available information (Forms 10-K, 20-F, ARS or similar

and audited financial statements in Spanish or English can

be found). Even though there is no specific requirement
established by law for using such databases or selecting
comparable companies, the AFIP has requested information
with such level of comfort in the data in the context of fiscal
audits (e.qg., counting with a description of the comparable
business activities in Spanish, the financial information in a
specific format, the explanation of comparability adjustments
made in Spanish). It is also important to consider that the local
legislation determines the obligation of exposing the name

of the database used, the date of the comparable search,

and the breakdown with the accepted or rejected comparable
companies, along with the search process.

» Single-year vs. multiyear analysis for benchmarking

A single-year analysis is required for the local taxpayer (tested
party). Multiple years can be considered for comparable
companies, but it must be justified.

» Use of interquartile range

When, by application of any of the methods set forth in ITL
Section 17, as revised in 1997 and as amended by Decree
824/2019, and the related Administrative Order as amended
by Decree 1170/2018 and Decree 862/2019, two or more
comparable transactions are determined, the median and
interquartile range shall be determined for the prices,
consideration amount or profit margins.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

A fresh benchmarking search is recommended every year, but
a reasonable update of financials is accepted.

» Simple, weighted or pooled results
There is none specified.
» Other specific benchmarking criteria, if any

Preference for internal comparables, when available.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

In case of late filing or incomplete transfer pricing
documentation, the tax rating of the local taxpayer could be
downgraded.
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» Consequences of failure to submit, late submission or
incorrect disclosures

For late filing of tax returns concerning other international
transactions, the taxpayer will be fined ARS20,000. For
penalties related to late filing or lack of filing, it does not
matter whether the transactions were at arm’s length.

For non-compliance with the formal duties of furnishing
information requested by the AFIP, the taxpayer faces fines of
up to ARS45,000. The same applies to failure to keep vouchers
and evidence of prices in files on hand and the failure to file
tax returns upon request. If tax returns are not filed after the
third request, and the taxpayer has income amounting to more
than ARS10 million, the fine is increased from ARS90,000 to
ARS450,000.

For unpaid taxes related to international transactions, the
taxpayer is fined 200% of the unpaid tax, which could be
augmented to 300% upon recidivism. Penalties for fraud are
two to six times the unpaid taxes.

Criminal tax law stipulates imprisonment for two to six years if
the unpaid tax exceeds ARS1.5 million for each tax and fiscal
year. If the unpaid tax exceeds ARS15 million, the prison term
will increase, ranging from three years and six monthscvv to
nine years.

Failing to comply with the obligations related to CbCR and
CbCR notifications will be considered by the AFIP as a relevant
indicator for starting an audit and verification of the risks
associated with their transfer prices and the potential tax BEPS
from the entities domiciled in Argentina to other member
companies of the MNE group.

Moreover, the liable parties may be subject to any of the
following measures:

» Being classified as a company subject to greater risk of
undergoing an audit

» Suspension or removal from the special tax registries of
the Argentinean tax jurisdiction

» Suspension of the process of obtaining an exemption or
non-withholding certificates

The following penalties are applicable to the non-compliance
with the obligations related to CbCR and CbCR notifications:

» i) The penalty will be between ARS80,000 and
ARS200,000 when the local taxpayer is a member of
an MNE group that reaches the minimum limit of total
consolidated revenues for mandatory CbCR and fails to
comply with the respective notifications and information
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about the MNE group and the ultimate parent entity,
requested by the AFIP, within the deadlines established
for this purpose. If the local entity fails to comply with

the notification mentioned above, but its MNE group

does not reach the limit established for mandatory CbC
reporting, the penalty will be set between ARS15,000 and
ARS70,000.

i) The penalty will be between ARS80,000 and
ARS200,000 when the local taxpayer fails to inform,
within the deadlines established for that purpose, the
identifying data of the reporting entity (the entity
designated for the submission of the CbCR) (first
notification).

iii) The penalty will be between ARS80,000 and
ARS200,000 when the local taxpayer fails to inform,
within the deadlines established for that purpose, the
submission of the CbCR by the reporting entity in its tax
jurisdiction (second notification).

v

There will be an adjustable penalty (between ARS600,000
and ARS900,000) when the local taxpayer must file the
CbCR to the AFIP and does not submit it. The penalty will
also apply if the report submitted is partial, incomplete, or
has serious errors or inconsistencies.

v

There will be an adjustable penalty (between ARS180,000
and ARS300,000) upon the total or partial non-
compliance with the requirements made by the AFIP on
complementary information requested in addition to the
CbCR.

v

There will be a penalty of ARS200,000 when the local
taxpayer does not comply with a formal requirement
from AFIP to comply with duties mentioned in (a) and (b)
(above).

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

When the tax is not paid for not filing returns or reports or

for filing inaccurate returns or reports, the taxpayer shall be
penalized with a fine of 200% (which could be augmented to
300% upon recidivism) of the unpaid or un-withheld tax. This is
if the nonpayment refers to transactions entered into between
local companies and any type of entity domiciled abroad, as
provided by Section 45.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Refer to the above section.



Argentina

» Is interest charged on penalties or payable on a refund?
Interest accrues on unpaid tax balances.
b) Penalty relief

Concerning underpayment and fraud, if the non-recidivist
taxpayer voluntarily amends the tax returns before receiving
an intervention notice from the AFIP, then no penalty shall

be applied. If the tax returns are amended during the term
between receiving the intervention notice and before receiving
a special notice (or pre-vista) from AFIP s auditors, the penalty
is reduced to one-quarter of the minimum fine. If the tax
returns are amended after receiving the pre-vista but before
receiving the notice of the resolution that formally starts

the official assessment procedure (the so-called “vista™),

the penalty is reduced to half of the minimum fine. If the
non-recidivist taxpayer accepts the adjustments assessed

by the AFIP and pays the amounts due within 15 days of
receiving this notice, the penalty is reduced to three-quarters
of the minimum fine. If the non-recidivist taxpayer accepts

the adjustments assessed by the AFIP through the official
assessment resolution, the penalty is reduce to the minimum
fine.

10. Statute of limitations on transfer pricing
assessments

The general statute of limitations for federal tax matters is 6
years for registered and registration-exempt taxpayers and 10
years for unregistered taxpayers. These periods begin on 1
January following the year in which the tax return is due.

The moratorium regime in place during the calendar year
2009 and the voluntary declaration of the foreign exchange
holding regime in place during the calendar year 2013 added
one additional year each to the statute of limitations period
for certain fiscal years. The taxpayer must keep the transfer
pricing documentation on hand and provide it upon the AFIP's
request for up to five years after the period established by the
statute of limitations.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?
Not applicable.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits
(high/medium/low)

The likelihood of a transfer pricing audit is estimated as high.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood of the tax authority challenging the taxpayer’s
transfer pricing methodology may be considered to be high.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

It depends on the circumstances, but usually may be
considered to be high.

» Specific transactions, industries and situations, if any, more
likely to undergo an audit

Pharmacy, automotive and export of commodities are targeted
industries. Financial transactions and foreign intermediaries
are more likely to undergo an audit.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

Yes, there is unilateral and bilateral availability. However, the
implementation regulations are yet to be issued for bilateral
availability.

» Tenure

This is not applicable yet; further regulations are expected to
make these changes operative.

» Rollback provisions

This is not applicable yet; further requlations are expected to
make these changes operative.

» MAP opportunities

Yes.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No
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15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Thin-capitalization rules apply as a restriction on the
deductibility of interest and foreign exchange losses arising
from debts of a financial nature that are contracted by
taxpayers with related entities (whether local or foreign).

According to the 2017 tax reform, the former 2:1 debt-to-
equity thin-capitalization rule was replaced with the BEPS-
based rule. The deduction on interest expense and foreign
exchange losses with local and foreign related parties is now

limited to 30% of the taxpayer's taxable income before interest,

foreign exchange losses and depreciation. The taxpayer is
entitled to carry forward the excess non deductible interest
for five years and the unutilized deduction capacity for three
years. Certain exceptions to the above limitation are also
available.

In case of loans received by Argentine borrowers, debt
capacity and business reasons for the transaction should be
documented. In general, local transfer pricing rules follow the

OECD family approach for intercompany financial transactions.

Contact

Milton Gonzalez Malla

milton.gonzalez-malla@ar.ey.com
+541143181602
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

State Revenue Committee (SRC).
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Tax Code of the Republic of Armenia, Chapter 73, effective
from 1 January 2020.

» Section reference from local regulation

Tax Code of the Republic of Armenia, Chapter 73, Article 362.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Armenia is not a member of the OECD.

There is no reference to the OECD Guidelines in the Tax Code
of the Republic of Armenia. As the TP rules enter into force
from 1 January 2020, there is no practice yet on referring to
or following the OECD Guidelines in this regard.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

No .
» Coverage in terms of Master File, Local File and CbCR
This is not applicable.
» Effective or expected commencement date

This is not applicable.

» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive
Framework on BEPS?

Yes.

d) Signatory of the Multilateral Competent Authority
Agreement (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes.

» Does transfer pricing documentation have to be prepared
annually?

Yes, TP documentation has to be prepared annually under
Armenian regulations and it should include the following:

» A detailed description of the taxpayer's business functions

» A detailed description of the taxpayer's organizational
structure

» Description of controlled transactions
» Description of applied TP methods
» The list of parties to controlled transactions

» Description of sources of information on comparable
uncontrolled transactions

» Calculation of arm’'s-length range
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» Financial and any other relevant information on the tested
party subject to analysis

» Detailed information on the adjustments made by the
taxpayer independently

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.

b) Materiality limit or thresholds
» Transfer pricing documentation
The threshold for TP documentation is AMD200 million.
» Master File

This is not applicable.

» Local File

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

There is no materiality limit.

c) Specific requirements

» Treatment of domestic transactions

There is a documentation obligation for domestic transactions.

Such transactions between related parties are considered
controlled in cases in which:

» Either of the parties to the transaction is a mineral royalty
payer

» Either of the parties to the transaction enjoys tax
privileges

» Either of the parties to the transaction is an operator of a
free economic zone

» Local language documentation requirement

The TP documentation can be submitted in Russian, English
or Armenian, provided that, upon the request of the tax
authorities, such documents made in English or Russian are
translated into Armenian and submitted to the tax authority
within 10 working days following the date of the receipt of the
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written request.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

» |s aggregation or individual testing of transactions preferred
for an entity

There is none specified.
» Any other disclosure/compliance requirement

There is none specified.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
There is none specified.

» Related-party disclosures along with corporate income tax
return

The taxpayer shall complete the notification form on controlled
transactions and file it with the tax authority on or before 20
April of the year following the tax year in which controlled
transactions were concluded.

» Related-party disclosures in financial statement and annual
report

Yes, this is applicable according to Accounting Standard 24
of Armenia. The definition of related parties in this standard
overall corresponds to the provisions of related parties in TP
rules of Armenia.

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return
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The deadline is 20 April.

» Other transfer pricing disclosures and return
The deadline is 20 April.

» Master File

This is not applicable.

» CbCR preparation and submission

This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline

This is not applicable.

¢) Transfer pricing documentation/Local File submission
deadline

» |s there a statutory deadline for submission of transfer
pricing documentation or Local File?

No.

» Time period or deadline for submission upon tax authority
request

The taxpayer has to submit the TP documentation within 30
days from the time the tax authority requests it.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions
Yes.

» Domestic transactions
Yes.

b) Priority and preference of methods

The comparable uncontrolled price (CUP), resale-price, cost-
plus, TNMM and profit-split methods are accepted, and there is
no priority or preference of methods.

8. Benchmarking requirements

» Local vs. regional comparables

If there is a lack of information on uncontrolled transactions
with an Armenian party's involvement, the use of foreign
comparables shall be acceptable, where the impact of
economic circumstances and other comparability factors

on the financial indicator subject to examination by the
appropriate TP method is analyzed and, where necessary, a
comparability adjustment is made.

» Single-year vs. multiyear analysis for benchmarking
A multiyear analysis (three years) is preferred.
» Use of interquartile range

A government decree with detailed rules on calculating the
arm's-length range was in the development stage at the time
of this publication.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

Under the current legislation, there are no specific

guidelines and requirements on the need to conduct a fresh
benchmarking search every year or for updating the financials
of a prior study.

» Simple, weighted or pooled results

Guidance on the calculation of an arm’s-length range was in
the development stage at the time of this publication.

» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
There is none specified.

» Consequences of failure to submit, late submission or
incorrect disclosures

No penalty is defined yet for non-compliance.
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» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

There is none specified.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

There is none specified.
» Is interest charged on penalties and payable on a refund?
There is none specified.

b) Penalty relief

This is not applicable.

10. Statute of limitations on transfer pricing
assessments

The statute of limitations on TP assessments is three years.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The TP rules are effective from 1 January 2020. Hence, there
is no practice available in terms of TP audits. Accordingly,
likelihood of TP-related audits cannot be assessed.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Refer to the section above.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

Refer to the section above.

» Specific transactions, industries and situations, if any, more
likely to undergo an audit

Refer to the section above.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

There are no provisions for APA opportunities in Armenia.
» Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

This is not applicable.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

This is not applicable.

15. Relevant requlations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Interest expenses on loans from entities other than banks and
credit organizations are not deductible in excess of two times
the tax base of the taxpayer’s net assets. The threshold for
banks and credit organizations is nine times the tax base of net
assets.

Contact

Anuar Mukanov

Anuar.Mukanov@kz.ey.com
+7 701959 0579
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Australian Taxation Office (ATO)
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

» Division 13 of Part Ill of the Income Tax Assessment Act
1936 (ITAA 1936)

» Subdivisions 815-A, B, C, D and E of the Income Tax
Assessment Act 1997 (ITAA 1997)

» Subdivisions 284-255 of Schedule 1 to the Tax
Administration Act 1953 (TAA 1953)

» Subdivisions 177G to 177R of the ITAA 1936

» Relevant provisions of double tax treaties

Applicability of legislation

Division 13 was enacted in 1982 and applies to income

years that commenced before 1 July 2013. Division 13
applies at the discretion of the Commissioner of Taxation (the
Commissioner).

Subdivision 815-A was enacted in 2012 and applies to income
years commencing between 1 July 2004 and 30 June 2013.
It operates concurrently with Division 13 for transactions

with related parties in countries that have a double taxation
agreement with Australia. Subdivision 815-A applies at the
Commissioner's discretion.

Subdivisions 815-B, C and D apply to taxpayers with income
years commencing on or after 1 July 2013. The Commissioner
can apply Subdivisions 815-B, C and D, and taxpayers must
self-assess them.

Subdivision 815-E addresses the country by country Reporting
obligations as further outlined in the following sections.

All Australian TP legislation only applies in one direction.
Broadly speaking, it can only be used to increase profits,

decrease losses and offsets, and increase withholding tax
liabilities.

lhttps://www.ato.gov.au/Business/International-tax-for-business/
Transfer-pricing/

Overview of current legislative framework

Subdivisions 815-B, C and D were enacted in June 2013 and
introduced important changes to the TP rules, including the
following:

» A self-assessment regime effectively requires public
officers 2 to determine whether the taxpayer has received
a TP benefit to satisfy their duties in signing off on the tax
return. In extreme cases, the public officers may be liable
for penalties if they do not discharge this responsibility.

» The preparation of TP documentation is not compulsory.
However, a failure to prepare documentation
contemporaneously in accordance with the legislation
prevents the taxpayer from establishing a reasonably
arguable position (RAP). This prevents the taxpayer from
accessing lower penalties if the taxpayer receives a TP
adjustment that increases its tax liabilities in Australia.

A failure to prepare contemporaneous documentation
cannot be remedied later.

» Subdivisions 815-B through D provide the ATO with
extensive powers in relation to examining the actual
commercial and financial relations between a taxpayer
and its international related parties, and substituting
them with what the ATO considers a better reflection
of arm's-length commercial and financial relations.
These substituted transactions then form the basis for
determining the arm’'s-length conditions. This provision
must also be self-assessed by the taxpayer.

» Compliance with the arm’s-length principle is assessed
on the alignment of the taxpayer's actual conditions
with arm’'s-length conditions. Conditions are defined
broadly to encompass all pricing and non-pricing aspects
relevant to the economic substance of the business and its
international arrangements. This effectively gives rise to a
"double test,” where taxpayers have to assess the overall
commerciality of their arrangements as well as the pricing
of individual transactions.

Subdivision 815-C provides specific rules for permanent
establishments to make certain that the amount brought to tax
in Australia by entities operating permanent establishments is
not less than it would be if the permanent establishment was

a distinct and separate entity operating independently. The
rules and requirements contained in Subdivision 815-C apply
in broadly the same manner as those contained in Subdivision
815-B.

2Company officer is responsible for the signing of the company tax
return, and making sure that the responses in the return are true and
accurate, and there are no false or misleading statements.
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Australia

Please note that the Australian source rules do not align with
the OECD authorized approach and require an allocation of
actual revenue and expenses. Where this leaves too much
profit in Australia, this is not remedied through Subdivision
815-C due to the one-sided application of the TP provisions.

Subdivision 815-D applies to partnerships and trusts using an
approach analogous to that found in Subdivisions 815-B and
815-C.

Subdivision 815-E addresses the country by country Reporting
obligations as further outlined in the following sections.

Diverted profits tax

In addition to the specific TP legislation, Australia also has a
diverted profit tax that broadly speaking looks at transactions
that are taxed overseas at a low rate (generally less than 24%
effective tax) and where obtaining a tax benefit is a principal
purpose of the arrangement. Diverted profits tax is levied at
40%, i.e. higher than the normal tax rate, and is not subject to
relief from double taxation under Australian tax treaties. The
diverted profit tax applies to significant global entities (SGEs).
Broadly speaking, SGEs are Australian taxpayers that form
part of an MNE that has a global turnover exceeding AUD1
billion.

Country by country reporting

Australia has very specific CbCR requirements that deviate
from the global norm in several aspects. Please refer to the
separate section on CbCR requirements below.

» Section reference from local requlation

The ATO has issued a significant amount of TP guidance.
Below are the key transfer pricing rulings (TR), practice
statements law administration (PS LA) and practical
compliance guidelines (PCG):

» TR 92/11: loan arrangements and credit balances

» TR 94/14: basic concepts underlying the operation of
Australia’s TP rules

» TR 97/20: pricing methodologies
» TR 98/11: documentation

» TR 98/16: penalties

» TR 1999/1: charging for services

» TR 2000/16: relief from double taxation and the MAP
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TR 2001/11: operation of Australia’s permanent
establishment attribution rules

TR 2003/1: thin capitalization, applying the arm's-length
debt test

TR 2004/1: cost contribution arrangements

TR 2007/1: effect of determinations under Division 13,
including consequential adjustments

TR 2010/7: interaction of Australia's thin-capitalization
rules and the TP provisions

TR 2011/1: application of the TP provisions to business
restructurings by multinational enterprises

TR 2014/6: income tax: TP - the application of Section
815-130 of the ITAA 1997

TR 2014/8: income tax — TP documentation and
Subdivision 284-E

Draft TR 2019/D2: income tax: thin capitalization — the
arm’'s-length debt test

PCG 2017/1: ATO compliance approach to TP issues
related to centralized operating models involving non-core
procurement, marketing, sales and distribution functions

PCG 2017/2: Simplified Transfer Pricing Record Keeping
options

PCG 2017/4: ATO compliance approach to taxation issues
associated with cross-border related-party financing
arrangements, related derivatives and interest-free
funding

PCG 2019/1: ATO compliance approach to inbound
distribution entities

PCG 2020/7: ATO compliance approach to the arm's-
length debt test

Taxpayer Alert 2020/1: Non-arm's-length arrangements
and schemes connected with the development,
enhancement, maintenance, protection and exploitation
(together DEMPE) of intangible assets

PS LA 2014/2: administration of TP penalties for income
years commencing on or after 29 June 2013

PS LA 2014/3: simplifying TP record-keeping

PS LA 2015/4: APAs
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» Reportable Tax Position Schedule Guidance

» International Dealings Schedule Guidance

» Country-by-country Reporting Guidance
Case law

There have been a number of TP cases before the courts in
Australia, of which the following four are the most influential:

» Roche Products Pty Ltd (Roche) v. Commissioner of
Taxation [2008] AATA 261

» Commissioner of Taxation v. SNF (Australia) Pty Ltd
[2011] FCAFC 74

» Chevron Australia Holdings Pty Ltd v. Commissioner of
Taxation [2017] FCAFC 62

» Glencore Investment Pty Ltd v. Commissioner of Taxation
of the Commonwealth of Australia [2019] FCA 1432

» Singapore Telecom Australia Investments Pty Ltd v
Commissioner of Taxation [2021] FCA 1597

Broadly speaking, the Roche and SNF cases apply to Division
13, and highlighted the fact that Division 13 limited the ATO
to the consideration of whether the pricing of a related-party
transaction was at arm’s length. It did not provide the scope to
consider whether the profits or other commercial context of
the arrangement were also at arm'’s length. In response, new
TP provisions were created; Subdivision 815-A was released in

2012, and Subdivisions 815-B, C and D were released in 2013.

The Chevron case looked at both Division 13 and Subdivision
815-A, and addressed the appropriate pricing for
intercompany loan arrangements. Of particular relevance

is that it rejected the “orphan concept” in determining the
arm'’s-length consideration for loans. As a result, loans
cannot be priced as if the borrowing entity is an “orphan” but
rather should be seen as part of the global group's family of
companies.

The Glencore case addressed the appropriate pricing for

the sales of copper concentrate produced by the Australian
Glencore entity to its Swiss parent. Importantly, the case
examined the extent of the ATO's ability to ignore the actual
agreement entered into by the taxpayer on the basis that the
terms of this agreement are not considered to be arm’s length
in nature and rely on an alternative hypothetical agreement
that is differently structured to the actual agreement entered
into for the purposes of addressing statutory questions in
Division 13 and Subdivision 815-A. In finding for the taxpayer,
the court examined market evidence that supported the

terms of the actual agreement entered into and expressed
the view that any reconstruction should be limited to
exceptional circumstances referring to commentary in the
OECD Guidelines. Given the introduction of the reconstruction
provision in Subdivision 815-B and changes to the OECD
Guidelines since 2010, this judgment may have limited
application in the more recent years.

The SingTel case builds on earlier cases and focuses on what
arm's length parties would have done. It essentially rejects
the “stand-alone” approach for financing transactions and
postulates that independent parties would have obtained

a guarantee from their parent. The Court also ruled that
notwithstanding this, no guarantee was payable as there was
no actual guarantee provided and no guarantee fee charged.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No. However, the ATO has issued guidance on COVID-19
economic impacts on transfer pricing arrangements. Key
aspects include a “but for COVID" analysis where COVID has
negatively impacted results and skepticism in relation to the
arm'’s-length nature of changes in intercompany arrangements.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Australia is a member of the OECD and largely follows the
OECD Guidelines in practice.

In response to key TP cases that questioned the relevance

of the OECD Guidelines in interpreting Division 13 and the
ATO's reliance on such interpretation, revised TP provisions
were released. These provisions refer directly to the 2010
OECD Guidelines (or the 1999 Guidelines for earlier years) as
relevant guidance for the determination of the arm’s-length
conditions. For years starting on or after 1 July 2017, the
relevant guidance also incorporates the changes as per the
final report on BEPS Actions 8-10.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?
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In name, Australia has adopted the OECD's three-tiered
documentation approach set out in BEPS Action 13. The
requirements are met through lodgement of two files: the
Local File/Master File (LCMSF) (as defined below) and the CbC
report. As detailed below, the Australian interpretation of the
local file deviates significantly from what is seen in most other
countries.

» Coverage in terms of Master File, Local File and CbCR
The LCMSF

As part of the Australian implementation of Action 13,
SGEs that are also country-by-country Reporting Entities
(CbCRESs) have CbC reporting requirements. Whether an
SGE is also a CbCRE is subject to complex and nuanced
rules, especially for Private Equity owned SGEs, and it is
recommended advice is sought to assess whether an SGE
is also a CbCRE.

CbCREs need to provide the LCMSF file. LCMSF stands for
each of the components provided through the file, being:

> Local File

» CbC report notification
» Master File

» Short-form local file

» Financials

The LCMSF must be lodged electronically in Extensible
Markup Language (XML) format and specific software
tools are required to prepare the XML file.

» CbC report

In addition to the LCMSF, Australian taxpayers must lodge
the CbC report in Australia through use of a separate
XML schema. Where the CbC report is lodged in a
jurisdiction that automatically exchanges it with the ATO,
this lodgement can be replaced with a notification. The
CbC report lodgement notification is provided through
lodgement of the LCMSF, due 12 months after the end of
the financial year.

A local lodgement is required if the CbC report is not
lodged in a jurisdiction that automatically exchanges
it with the ATO. This lodgement will need to be made
through a separate XML and a conversion process is
required to align the CbC report with the Australian
requirements.

» Effective or expected commencement date
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The effective commencement date is 1 January 2016.
Material differences from OECD report template or format

While Australia subscribes to the general concepts

of Action 13 including a three-tiered documentation
structure, there are some notable differences in Australia's
implementation of the local file. In summary:

» The CbC report is consistent with the OECD format.
» The master file is consistent with the OECD format.

» The Australian interpretation of the local file deviates
significantly from the interpretation in the rest of
the world. In Australia, the local file is not a TP
documentation report, but a collection of transactional
data and other information structured in three parts:

» The short form local file
» Part A of the local file
> Part B of the local file

The data provided through the local file includes reporting
entity information, transactional data, the level of
compliant Australian TP documentation, foreign exchange
result-related information, legal agreements, information
on the TP method applied in Australia and overseas,
overseas APAs and ruling, etc. The local file can only be
lodged electronically in the prescribed format through the
LCMSF XML file.

The Australian CbC Reporting requirements are set out in
Subdivision 815-E ITAA 1997.

Sufficiency of BEPS Action 13 format report to achieve
penalty protection

Australia has specific documentation requirements set
out in Subdivision 284-E TAA 1953. Transfer pricing
documentation that does not meet these requirements is
not able to provide a reasonably arguable position and the
related penalty mitigation.

In straightforward cases, e.qg., a vanilla distributor or
service provider, TP documentation prepared consistent
with the BEPS Action 13 format for local files may only
require procedural adaptations to meet the legislative

TP documentation requirements. In more complex cases,
e.g., those involving restructures, intangibles, intra-group
financing or commercially unrealistic results, substantive
additional technical analysis will typically be required to
address the Australian TP legislation.
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Such analysis will need to consider the commercial
context of such arrangements to ensure that the TP
reconstruction provisions should not apply before
considering the arm’s-length nature of the pricing of such
transactions.

It is worth noting that in addition to TP documentation
requirements, there is the separate lodgement obligation
for the LCMSF mentioned above that cannot be satisfied
through a BEPS Action 13 format report.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

Yes, it is as of 27 January 2016, with the dates on which
exchange relations became active listed on the OECD website.
In addition, Australia has signed a bilateral agreement with the
us.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

The preparation of TP documentation is not compulsory.
However, taxpayers that do not prepare documentation

that meets the specific requirements set out in Subdivision
284-E are precluded from establishing an RAP in the event
of a TP adjustment. This means that higher penalties apply if
the taxpayer receives a TP adjustment that increases its tax
liabilities in Australia.

To satisfy Subdivision 284-E, it is required that the
documentation:

> > Be prepared contemporaneously, i.e., it must be kept
by or accessible to the local entity before the time by
which the taxpayer lodges its income tax return

» Be prepared in English, or readily accessible and
convertible into English

» Explains the particular way in which the relevant TP
provisions apply (or do not apply) to the taxpayer’s
international related-party dealings

» Explains why the application of the TP provisions to the
taxpayer's international related-party dealings in that
way best achieves consistency with the relevant guidance
materials including the OECD Guidelines

» Allows actual conditions, arm's-length conditions,
comparable circumstances and the result of the
application of the subdivision to be readily ascertained

In addition to these legal requirements to be able to have an
RAP, the ATO expects that taxpayers answer the following
guestions in their documentation to demonstrate an RAP:

» What are the actual conditions that are relevant to the
matter?

» What are the comparable circumstances relevant to
identifying the arm’'s-length conditions?

» What are the particulars of the methods used to identify
the arm’s-length conditions?

» What are the arm’s-length conditions, and is the TP
treatment appropriate?

» Have any material changes and updates been identified
and documented?

Further, additional disclosures are specifically listed in
Subdivision 284-E TAA. In addition, if the documentation is
prepared for a fee, an Australian Tax Agent must prepare or
control the preparation of the transfer pricing documentation
to avoid a breach of the Tax Agent Services Act.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Subdivision 815-C deals with TP in relation to permanent
establishments (PE). Subdivision 815-C links with and largely
follows Subdivision 815-B, however, there are some important
differences. It is noted that Australia does not subscribe to the
separate legal entity approach. As a result of the interaction
between the transfer rules and the source rules, TP for
permanent establishments can be a highly complex matter.

Generally, a PE is subject to the same income tax and
transfer pricing requirements as a normally incorporated
entity. Therefore, branches or PEs would have similar filing
requirements. An exception is the CbC report for which
Australian PEs of a non-Australian corporation can access a
fast-track exemption.

» Does transfer pricing documentation have to be prepared
annually?
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In order to be able to have an RAP, documentation must

be prepared annually. However, if no significant changes

have occurred, an addendum to the documentation may be
sufficient as long as the addendum meets the requirements of
Subdivision 284-E.

Care has to also be given to the benchmarking analysis used.
In particular, it is unlikely that regional Asian sets would meet
the requirements or be accepted by the ATO because of the
significant differences between Australia and other regional
economies.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

There is no specific guidance or requirement in relation to
combining TP reports and whether a combination of reports is
appropriate will depend on the facts and circumstances.

b) Materiality limit or thresholds
» Transfer pricing documentation

There is no materiality limit for the preparation of TP
documentation.

» Master File

CbCR requirements apply to CbCREs, largely Australian
taxpayers that form part of an MNE with an annual global
income of AUD1 billion or more. While the definition of global
group generally follows accounting consolidation rules, there
are several exceptions that require careful consideration.

» Local File

Same as provided for master file. Further, if the local entity
have less than AUD 2 million in total international related party
transactions, and no transactions that are on the exclusions
list, it may be able to submit only the Short Form Local File.

» CbCR
Same as provided for master file
» Economic analysis

There is no materiality limit for the preparation of an economic
analysis.

c) Specific requirements
» Treatment of domestic transactions

There is no documentation obligation for domestic
transactions.
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» Local language documentation requirement

The TP documentation needs to be maintained in English (local
language) or readily convertible into English.

» Safe harbor availability, including financial transactions, if
applicable

There are no formal safe harbors in the Australian TP
legislation. However, through PCGs, the ATO provides
guidance on its compliance approach, areas of focus and
the kind of arrangements that would typically not warrant
compliance activity.

Subject to the taxpayer meeting all conditions for the relevant
option, PCG 2017/2 provides simplified record-keeping
options applicable to the following transactions:

» Taxpayers whereby the annual turnover of the Australian
Economic Group is less than AUD 50 million

» Distributors with a turnover of less than AUD50 million
and profit before tax that exceeds 3% of sales

» Low value-adding intra-group services with a markup of no
less than 5% for services provided and no more than 5%
for services received

» Technical services with a markup of no less than 10%
for services provided and no more than 10% for services
received

» Outbound loans with related parties where the loan is
denominated in AUD, the amount lent does not exceed
AUDS50 million and the interest rate is at least 1.79% for
the 2021 income tax year and 1.83% for the 2022 income
tax year

» Inbound loans with related parties where the loan is
denominated in AUD, the amount lent does not exceed
AUDS50 million and interest does not exceed 1.79% for the
2021 income tax year and 1.83% for the 2022 income tax
year

» Taxpayers that have international related-party dealings
of less than 2.5% of the total turnover of the Australian
Economic Group

Where a taxpayer applies the simplified TP record-keeping
requirements and discloses this in their international dealings
schedule (IDS) or local file, the ATO will typically not allocate
compliance resources to that arrangement.

Please note: In addition to the thresholds mentioned
above, further eligibility requirements must be met to allow
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application of these rules. In addition, taxpayers must self-
assess the appropriateness of the TP and must document this
self-assessment as well as how they meet the criteria for the
specific transaction.

PCG 2019/1 provides the ATO's compliance approach in
relation to inbound distributors and sets out the margins that
would typically not warrant ATO compliance resources. Again,
these margins are not safe-harbours and are not designed

to indicate the true arm’'s-length position (which need to be
separately analyzed). Low-risk EBIT margins differ depending
on the industry and per this PCG starting at:

» Information and communications technology (ICT)
category I: 4.1%

» ICT category II: 5.4%

» Life sciences category I: 5.1%

» Life sciences category Il: 8.9%

» Life sciences category Ill: 10.0%
» Motor vehicles: 4.3%

» General distributors: 5.3%

» |s aggregation or individual testing of transactions preferred
for an entity

Aggregation of transactions is allowed under appropriate
circumstances.

» Any other disclosure/compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

We refer to the above for the CbCR requirements and below
for RTP requirements, and the following section for the IDS. No
other TP-specific returns apply.

» Related-party disclosures along with corporate income tax
return

The ATO requires an IDS to be filed with the tax return. It
requires taxpayers to disclose:

» Details of restructuring events involving international
related parties (question 17, which must be completed

regardless of the quantum of the transactions)

» Dealings with branch operations (question 18, which
must be completed regardless of the quantum of the
transactions)

In addition, if the aggregate amount of transactions or
dealings with international related parties, both revenue and
capital in nature, is greater than AUD2 million, the following
information must be disclosed:

» Top three transactions (individually) and other
transactions (combined) for the top three specified “low-
tax" jurisdictions (question 3)

» The top three transactions and other transactions
for the top three non-specified jurisdictions (question
4) (historically, the list of specified jurisdictions
predominantly focused on tax havens, but the list
has since expanded to include Hong Kong, Ireland,
Luxembourg, Singapore, Switzerland and the Netherlands)

» For all international related-party transactions (questions
5 through 13):

» Type of transaction, e.q., royalties, intercompany loans,
technical services and administrative services

» The quantum per type of transaction

» The percentage of transactions of each type covered by
contemporaneous documentation that has been prepared
in accordance with the ATO guidance mentioned above
(TP documentation does not need to be lodged with the
tax return)

» TP methodologies selected and applied for each
international related-party transaction type

» Information on transactions for no payment or
nonmonetary payment, share-based employee
remuneration and CCAs (Questions 14 through 16)

In addition to the TP disclosures, the IDS captures information
on interests in foreign companies or foreign trusts, permanent
establishments and thin capitalization. Separate thresholds
apply for these disclosures.

As an administrative concession, the ATO has waived the
requirement to lodge parts of the IDS where taxpayers
complete and lodge the local file part of LCMSF in XML format
at the same time as the tax return.

» Related-party disclosures in financial statement/annual
report
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Related-party disclosures may be required in the financial
statement and annual report.

» CbCR notification included in the statutory tax return

No; however, taxpayers disclose whether they are subject to
CbC Reporting requirements in the tax return.

» Other information/documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

In most cases, the income tax return is due for lodgement

six months and 15 days after the end of the income tax year,
however it varies depending upon the entity. Payment of any
final tax liability is normally due on the first day of the sixth
month following the end of the income tax year. Taxpayers may
request a due date extension through the ATO portal.

» Other transfer pricing disclosures and return

If international related-party dealings exceed AUD2 million
(including average loan balances), an IDS must be lodged as
part of the corporate tax return.

Reportable Tax Position Schedule for companies with a
turnover in excess of AUD25 million that form part of an
Australian economic group with a turnover in excess of
AUD250 million must be disclosed. Transfer pricing reportable
tax positions include 'normal' material reportable tax positions
as well as specific disclosures in relation to ATO guidance

on a variety of topics including financing, distribution
arrangements, Development, Enhancement, Maintenance,
Protection and Exploitation (DEMPE) functions, Intangible
property, Marketing and non-core-procurement hubs, etc.

» Master file

If required, this must be filed 12 months after the end of

the financial year of the taxpayer unless the taxpayer has
received a replacement reporting period (RRP), in which case
the deadline is 12 months after the end of the RRP (typically
the global parent entity's year-end immediately preceding the
taxpayer's year-end).

An exemption may be available where Australia is the only
jurisdiction in which the master file needs to be prepared.
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» CbCR preparation and submission

If required, the CbC report is due 12 months after the end

of the financial year of the taxpayer unless the taxpayer has
received an RRP, in which case the deadline is 12 months after
the end of the RRP. Refer to the “CbCR notification” section
for situations where the CbC report has been lodged with
another revenue authority with whom the ATO has a formal
information exchange.

» CbCR notification

If the CbC report is lodged with another revenue authority
with whom the ATO has a formal information exchange, the
Australian taxpayer is able to provide a notification through
the LCMSF form, and the ATO then obtains a copy of the CbC
report directly from the other revenue authority.

b) Transfer pricing documentation/local file preparation
deadline

» Transfer pricing documentation

To achieve penalty protection, documentation must be on hand
by the date of lodging the corporate tax return. This cannot be
remedied at a later point in time. The documentation does not

need to be provided to the ATO.

» Local file

If required, an Australian local file must be filed 12 months
after the end of the financial year of the taxpayer. If the
taxpayer prepares and lodges at least Part A of the Australian
local file by the due date of the corporate tax return, questions
2 to 17 of the abovementioned IDS do not need to be
completed (this is an “administrative concession” provided by
the ATO).

c) Transfer pricing documentation/Local File submission
deadline

» Is there a statutory deadline for submission of transfer
pricing documentation or local file?

There is no filing deadline for the submission of TP
documentation; however, TP documentation must be provided
upon request by the ATO.

» Time period or deadline for submission upon tax authority
request

The taxpayer generally has to submit the TP documentation
within 28 days upon request by the ATO. Although an
extension of this deadline is possible from the ATO, based
on recent experience, the ATO is unlikely to grant such
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an extension unless there are clear, compelling reasons
supporting the request.

The ATO will routinely check the date stamp on the files to
confirm whether they were contemporaneous.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions: Yes
» Domestic transactions: typically not applicable
b) Priority and preference of methods

The legislation requires taxpayers to adopt the “most
appropriate” TP method and refers to the OECD Guidelines

in this regard. Methods include traditional transaction
methods (e.g., CUP, resale price and cost plus) and traditional
profits-based methods (e.qg., profit split and TNMM). Any
other method that results in an arm’s-length outcome is also
acceptable. However, other methods should only be used
where one of the other traditional transaction or profits-based
methods cannot be reliably applied.

8. Benchmarking requirements

» Local vs. regional comparables

Although there is no legal or formal requirement for local
jurisdiction comparables, the ATO has a strong preference

for local comparables and uses local databases that contain
information on more companies than the typical regional

and global databases. The ATO will generally accept foreign
comparables only if it can be demonstrated that reliable local
comparables are not available. Regional Asian comparables are
typically not accepted due to market differences.

» Single-year vs. multiyear analysis for benchmarking

Although multiple-year (five years) testing is generally
acceptable, based on recent experience, the ATO has been
challenging profit profiles where there are a number of very
low-profit or loss years that are combined with higher-profit
years to achieve an overall average result within the range.

» Use of interquartile range

There are no formal guidelines on the determination of the
appropriate point in the range. interquartile ranges, calculated
using spreadsheet quartile formulas, are generally acceptable,
but there may still be challenges in terms of the most
appropriate point within the interquartile range (i.e., it is not
necessarily accepted that if the tested party results fall within
the interquartile range, it may automatically be concluded that
such results are consistent with the arm’s-length principle).

For taxpayers that are required to file an RTP schedule, results
that sit outside the interquartile range must be disclosed as an
RTP if they meet the materiality threshold and are not already
disclosed as a Category C RTP.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

There is no specific requirement to conduct a fresh
comparable benchmarking search annually. Generally, such
benchmarking may be rolled forward with a refresh of the
financial information of the comparables for an additional one
or two years where there have not been significant changes in
the industry or the functional profile of the tested party.

» Simple, weighted or pooled results

Generally, weighted rather than simple averages are used in
determining averages over a period.

» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

Incomplete documentation will typically mean that the
documentation does not provide a reasonably arguable
position (RAP) for penalty mitigation purposes.

» Consequences of failure to submit, late submission or
incorrect disclosures

If not provided upon request, taxpayers cannot rely on
documentation to provide a RAP. Whether incorrect
disclosures have an impact will depend on the disclosure
itself. Minor errors are unlikely to have an impact, whereas
significant misleading disclosures could lead to increased
penalties.
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» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Yes.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Yes.
» Is interest charged on penalties or payable on a refund?

» Penalties apply to underpaid tax (shortfall penalties),
failure to submit or late submission (failure to lodge
penalties), or incorrect disclosures (false and misleading
disclosure penalties).

» Penalties depend on the entity as well as various other
factors such as the level of culpability.

» Penalties for SGEs, i.e., any entity that is part of a group
with a global turnover of AUD1 billion or more, are
particularly high. Failure to lodge penalties for these
entities start at AUD111,000for filings that are one
date late and gradually increase to AUD555,000 for
lodgements that are 90 days late or more.

» The Australian Local File lodgement is mandatory for
country-by-country Reporting Entities and failure to lodge
is subject to the same failure to lodge penalties. Similarly,
failure to address MF requirements could lead to penalties
up to AUD 555,000 per year.

» Where ATO staff conclude that an entity entered into the
scheme with the sole or dominant purpose of that entity
or another getting a transfer pricing benefit, the penalties
will be either 50% or 25% of the transfer pricing shortfall
amount, depending on whether the entity has appropriate
documentation. Higher penalties apply where there are
further culpability factors such as intentional disregard for
the law. These penalties are doubled for SGEs.

» Where the ATO staff concludes that an entity did not
enter into the scheme with the sole or dominant purpose
of getting a transfer pricing benefit, the penalties will
be either 25% or 10% of the transfer pricing shortfall
amount, depending on whether the entity has appropriate
documentation. These penalties are doubled for SGEs.

» A Public Officer that knowingly signs an income tax return
with incorrect or misleading disclosures (including those
related to Transfer Pricing) may face criminal charges.

b) Penalty relief
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» Where the taxpayer has contemporaneous documentation
(i.e., prepared prior to, or at the time of, filing the
company's annual tax return and IDS) to support an RAP,
the penalty may be reduced.

» In addition, penalties may be reduced in certain
circumstances by 20% for voluntary disclosure after
notification of an audit, or by 80% for voluntary disclosure
before notification of an audit.

» A taxpayer with an APA will typically not incur tax shortfall
penalties. Exceptions to this include non-arm’'s-length
dealings that are not covered by the APA, or non-
compliance with the terms and conditions of the APA.

» The Commissioner has discretion to remit penalties. PS LA
2008/18, sets out guidance on the remission of penalties.
The practice statement provides some very restrictive
examples in which penalties are to be remitted. In relation
to penalties with respect to failure to have an RAP, given
the specific nature of Subdivision 284-E, it would seem
unlikely that the Commissioner would remit penalties in
the future unless the prescribed documentation exists.
Similarly, we are seeing more reluctance to fully remit
failure-to-lodge penalties for SGEs.

10. Statute of limitations on transfer pricing
assessments

Under Subdivisions 815-B, C and D, amendments can be made
within seven years following the date on which a notice of
assessment is issued to the taxpayer.

Historically, there has been no statute of limitations with
respect to TP adjustments. The tax legislation applicable

for financial years starting before 1 July 2013 specifically
empowers the Commissioner to make amendments to tax
assessments in any year for TP adjustments under Division

13. As such, years starting before 1 July 2013 remain open to
challenge indefinitely.

Adjustments can be made under Subdivision 815-A for any
financial years starting between 1 July 2004 and 30 June
2013 (inclusive). Similar to Division 13, there is no limitation
on when adjustments can be made.

Some of Australia’s double tax agreements, including
those with New Zealand and Japan, specify time limits for
adjustments.
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11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

Not applicable.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

All top 1,100 companies in Australia are subject to review over
a four-year period, with the top 100 companies being subject
to annual reviews. A similar review process has recently been
started for large privately owned Australian companies.

We note that the ATO has also recently selected companies
in the pharmaceutical and technology industries for audits as
well as taxpayers with significant intra-group financing.

Outside these groups, the likelihood of an annual tax audit in
Australia is typically medium. However, if taxpayers exhibit
risk factors, the likelihood of a review or audit increases
significantly.

Where the taxpayer enters into a material level of international
related-party transactions, TP is almost always reviewed if any
general tax review or audit is started.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

It is generally the application of the TP method that is
challenged, e.qg., the comparables selected and selection of
point in the range.

However, there have been recent cases where the method
has been challenged, e.qg., the use of the cost-plus method
to remunerate a marketing service function has been
rejected in favour of a sales-based measure to determine the
remuneration for this function.

There have also been recent experiences in which the ATO

has sought to apply the profit-split method to determine the
remuneration of a local marketing, sales and distribution entity
where it has been concluded that such entity provides a unique
and valuable contribution to the overall supply chain.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

The chance of some adjustment may be considered to be

medium to high, given the ATO risk selection guidelines for
an audit, i.e., the ATO will prioritize resources for those cases
where the ATO believes there is a relatively high probability of
an adjustment.

» Specific transactions, industries and situations, if any, more
likely to be audited

In determining whether an Australian taxpayer's TP
arrangement should be reviewed or audited, the ATO
generally considers the size and nature of the related-party
dealings, the quality of any TP documentation and whether
the taxpayer's results appear to be commercially realistic.

The ATO has developed a sophisticated risk engine that
considers these factors, along with other financial and industry
data, to determine which taxpayers to review. Related-party
transactions undertaken in connection with the following may
receive particular attention by the ATO:

» Centralized business models with activity in low-tax
jurisdictions, including principals, marketing hubs and
procurement companies in low-tax jurisdictions

» Low levels of profitability, or losses

v

Financing arrangements, including interest-free loans
(for outbound taxpayers), high interest-bearing loans (for
inbound taxpayers) and guarantee fees

v

Business restructuring (particularly where profitability is
reduced, or intangible property is transferred)

» Transactions with low-tax jurisdictions

» Payments made in connection with intangible property,
including royalties or other licensing arrangements

» Management service fees that significantly impact overall
profitability or are paid to a low-tax jurisdiction

More recently, the ATO has been focusing on BEPS scenarios
involving one or more of the above risk indicators and
commencing risk reviews on such companies.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

There is an APA program available in Australia. APA
regulations in Australia support unilateral, bilateral and
multilateral APAs. The ATO's APA program is outlined in ATO
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PS LA 2015/4. A review of the APA program by the ATO is
currently underway.

» Tenure

An APA in which the ATO is involved typically has a three- to
five-year term.

» Rollback provisions

Historically, rollbacks were available subject to the ATO's
agreement and the taxpayer's facts.

While rollbacks are still included in the PS LA the ATO may
also apply other mechanisms such as a “letter of comfort” or a
"settlement deed"” depending on the situation.

» MAP opportunities

Australia has an active and usually effective MAP program.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No specific changes, however, the ATO is hesitant to conclude
APAs in situations where the facts are not settled/stable
including where there has been significant disruption as the
result of COVID-19.

15. Relevant reqgulations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Under the thin-capitalization rules, the deduction in relation

to debt used to fund the Australian operations of both foreign
entities investing into Australia and Australian entities
investing overseas is limited. The rules disallow a deduction for
a portion of specified expenses an entity incurs in relation to
its debt finance when the entity's debt-to-equity ratio exceeds
the safe harbor and none of the alternative tests are satisfied.

A debt deduction is an expense an entity incurs in connection
with a debt interest, such as an interest payment or a loan
fee that the entity would otherwise be entitled to claim a
deduction for.

Examples of debt interests include loans, promissory notes,
etc. Generally, interest-free debt does not count as part of an
entity's debt for thin-capitalization purposes.

The thin-capitalization rules affect both Australian and foreign
entities that have multinational investments. This means they
apply to:

» Australian entities with specified overseas investments —
these entities are called outward investing entities

» Foreign entities with certain investments in Australia,
regardless of whether they hold the investments directly or
through Australian entities — these entities are called inward
investing entities

There are two threshold tests that ensure entities with
relatively small debt deductions or small overseas investments
are not subject to the thin-capitalization rules. There is also

a third test for certain entities established to manage certain
risks and separate thresholds for certain entities in the
financial services industry.

Where an entity fails the safe harbor test, it may be to apply
the global gearing test or the arm’'s-length debt test to support
its debt deductions. Both tests are relatively complex but can
result in a significantly reduced disallowance.

Contact

Joe Lawson

joe.lawson®@au.ey.com
+61421 163 633
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority?*

Ministry of Finance
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

» Transfer Pricing Documentation Law (TPDL) and the
related regulation for implementation of the law —
applicable for fiscal years (FYs) starting on or after 1
January 2016

» Austrian Transfer Pricing Guidelines 2021 (ATPG 2021)
(BMF-AV Nr. 140/2021, 7 October 2021)

» Section 6 (6), Income Tax Act

» Sections 8 and 12 (1) 10, Corporate Income Tax Act
» Income Tax Guidelines 6.13.3, 2511-2513

» Corporate Income Tax Guidelines 14.8.2, 1147

» Sections 115, 119, 124, 125, 131 and 138, Federal Tax
Code (FTC)

» Section 118, FTC regarding unilateral APAs
» Section 49b, Criminal Tax Law (CTL)

» Several opinions (public rulings called Express Answering
Service (EAS)), published by the Ministry of Finance
regarding selected TP issues

» Section reference from local regulation

Section 6 (6) of the Income Tax Act and Income Tax Guidelines
2515

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

1https://www.bmf.gv.at/en/the-ministry/internal-organisation.htmi

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Austria is a member of the OECD and recognizes the OECD
Guidelines which provide support for domestic use, but do not
constitute binding law in Austria.

According to the Austrian Transfer Pricing Guidelines, the tax
authorities also observe the OECD Report on the Attribution of
Profits to Permanent Establishments (AOA), although the AOA
is currently not fully applicable, as none of Austria’s current
double tax treaties include the new Article 7. The Austrian tax
authorities are fully aware of, and recognize, the OECD BEPS
developments (e.g., BEPS Action 13 was considered as the
basis for the implementation of the TPDL).

There is no public information available on the extent of
reliance of the Austrian tax authorities on the UN Practical
Manual on Transfer Pricing for Developing Countries.

A delegate from the Austrian Ministry of Finance takes part in
the EUJTPF. However, there is no public information available
on the extent of reliance of the Austrian tax authorities on the
deliveries of the EUJTPF.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS Action
13 for TP documentation in the local regulations?

Yes

» Coverage in terms of master file, local file and CbCR
Master file, local file and CbCR are covered.

» Effective or expected commencement date

The Austrian TPDL is applicable for FYs beginning on or after 1
January 2016.

» Material differences from OECD report template or format

There is none specified. However, more detailed
documentation in connection with hard-to-value intangibles
and services is likely to be requested, based on the case law of
the higher administrative court in Austria (stated also in the
ATPG 2021).

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection
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A BEPS Action 13 format report is typically sufficient to
achieve penalty protection.

However, the TPDL does not define specific penalties regarding
the master and local files. See the “TP penalties and relief"”
section below.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

Yes, it is as of 27 January 2016.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Contemporaneous preparation is highly recommended.

For FYs starting on or after 1 January 2016, the TPDL

is applicable. If TP documentation needs to be prepared
according to the TPDL, both the master file and the local

file must be submitted upon the request of the competent

tax office within 30 days. The Austrian tax authorities can
request submission of the master file and local file after the
constituent entity files its tax return (i.e., the earliest deadline
for the submission of the master file and the local file is 30
days after filing the tax return of the respective year).

For years not covered by the TPDL Austrian tax law, the
Austrian Transfer Pricing Guidelines do not contain any
submission deadlines. TP documentation is usually submitted
to the Austrian tax authorities upon request during a tax
audit. Usually the competent tax inspector will determine a
submission deadline, which can vary from case to case (e.g.,
from only one week to several weeks). Upon the tax inspector’s
consent, an extension of the deadline is possible.

Following the OECD Guidelines as well as the ATPG 2021

TP documentation should be prepared at the time of the
transaction, or no later than the time of completing and filing
the tax return for the fiscal year in which the transaction
takes place. The ATPG 2021 additionally state that the TP
documentation requirements have to be met in a timely
manner. If represented by an Austrian tax advisor, the annual
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corporate income tax (CIT) return has to be filed by the end of
March of the second calendar year, following the balance sheet
date at the latest — and if the Austrian tax authorities do not
ask for an earlier filing. So usually, as already mentioned, the
TP documentation needs to be submitted upon request of the
tax authorities during a tax audit.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

The definition of a constituent entity stipulated in the TPDL
also includes permanent establishments. The TPDL stipulates
that a master file and local file must be prepared by the
constituent entities resident in Austria, if their turnover in the
previous two FYs exceeded EUR50 million in each year.

Constituent entities resident in Austria that do not exceed
the stipulated turnover threshold have to file a master file on
request, if a group entity resident in another state is required
to prepare a master file according to the respective domestic
law of its resident state.

Existing documentation obligations in addition to the TPDL
remain unaffected. This means that constituent entities with
a turnover below EUR50 million are required to prepare a

TP documentation in accordance with the “prior standard,”
which is based on the general provisions on bookkeeping,
record-keeping and disclosure requirement of the FTC for tax
purposes.

» Does transfer pricing documentation have to be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

TP documentation is requested by the Austrian tax authorities
from specific constituent entities, i.e., entity-wise. Therefore,
although it is not forbidden to combine TP documentation

for several Austrian entities in one report, in general, we
recommend preparing stand-alone reports for each entity.

b) Materiality limit or thresholds
» Transfer pricing documentation

The Austrian TP regulations (TPDL as well as Transfer Pricing
Guidelines) do not provide materiality thresholds. In general,
all cross-border intercompany transactions need to be
documented. However, materiality thresholds are often applied
in practice, which follow the OECD approach outlined in OECD
Guidelines 2017. If applied, such materiality thresholds may
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be questioned by the Austrian tax authorities.
» Master file
The TPDL covers the master file.

A master file must be prepared by constituent entities resident
in Austria, if their turnover in each of the previous two fiscal
years exceeded EUR50 million. The obligation to prepare

the master file ceases in a given year if the turnover of the
constituent entities is below EUR50 million for two previous
consecutive years.

Constituent entities resident in Austria that do not exceed
the stipulated turnover threshold have to file a master file if
a group entity resident in another state is required to prepare
a master file according to the respective domestic law of its
resident state.

Furthermore, the TPDL clarifies that documentation
obligations existing in addition to the TPDL (e.g., accounting
and filing obligations according to the FTC) are not affected by
the TPDL. Consequently, TP documentation also needs to be
prepared by constituent entities not exceeding the turnover
threshold. In this regard, the ATPG 2021 stipulate @ minimum
content, which is required for TP documentations of entities
not exceeding the turnover threshold. The required content

of the transfer pricing documentation has to be evaluated

on a case-by-case basis and depends on the volume of the
cross-border transactions, the complexity of the facts and
circumstances surrounding the transactions in question as well
as the industry.

» Local file
The TPDL covers the local file.

A local file must be prepared by constituent entities resident
in Austria, if their turnover in each of the previous two FYs
exceeded EUR50 million. The obligation to prepare the local
file ceases in a given year, if the turnover of the constituent
entities is below EUR50 million for two previous consecutive
years.

Furthermore, the TPDL clarifies that documentation
obligations existing in addition to the TPDL (e.g., accounting
and filing obligations according to the FTC) are not affected by
the TPDL. Consequently, TP documentation also needs to be
prepared by constituent entities not exceeding the turnover
threshold. In this regard, the ATPG 2021 stipulate a minimum
content, which is required for TP documentations of entities
not exceeding the turnover threshold. The required content

of the transfer pricing documentation has to be evaluated

on a case-by-case basis and depends on the volume of the

cross-border transactions, the complexity of the facts and
circumstances surrounding the transactions in question as well
as the industry.

» CbCR

The TPDL covers CbCR. A CbCR has to be prepared if the total
turnover generated by the multinational group stated in the
consolidated annual financial statements of the previous FYs
amounts to at least EUR750 million. The term “turnover”
should be understood as the sum of the revenues generated
from activities on the market.

The tables to be used for the CbCR must be in line with the
tables provided in the TPDL, which correspond to the tables
provided in the OECD Guidelines.

» Economic analysis

There is no materiality limit.

c) Specific requirements

» Treatment of domestic transactions

Domestic intra-group transactions have to be documented if
transactions directly or indirectly affect the determination and
cross-border analysis of appropriate intra-group transfer prices
applied within the group.

» Local language documentation requirement

The TPDL stipulates that the entire documentation must be
prepared in a language officially permitted for tax proceedings
(typically German) or English. A German translation of
documentation prepared in English (or for certain parts
thereof) may be requested by the Austrian tax authorities.
The requlation of the implementation of the TPDL states that
Appendix 3 of the CbCR has to be prepared in English.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

» |s aggregation or individual testing of transactions preferred
for an entity

The Austrian tax authorities expect to be provided with a local
file in which each transaction type is analyzed separately.
Please note that an aggregated approach is not usual.

» Any other disclosure or compliance requirement

This is not applicable.
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5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

No TP-specific returns have to be filed along with the annual
tax returns.

» Related-party disclosures along with corporate income tax
return

No specific continuous disclosure is required in the annual

tax return. In the case of a tax audit, the auditors usually

ask for a description of related-party transactions, as well as
disclosure of all contracts in place with the related parties and
TP documentation available. In an increasing number of cases,
an extensive TP questionnaire is discussed.

» Related-party disclosures in financial statement/annual
report

Besides reporting obligations according to the IFRS (which
are not incorporated into Austrian law), Section 238 of the
Austrian Commercial Code (applicable to medium and large
corporations) states that transactions of the company with
related companies and persons, as well as information on their
value and the type of relationship, must be provided. Further
information on the transactions that are necessary for the
assessment of the company's financial position must also be
provided. It should be noted that this reporting obligation
exists (only) for transactions that do not comply with the
arm'’s-length principle and that are material.

» CbCR notification included in the statutory tax return
No, the CbCR notification is not included.
» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The CIT return has to be filed by 31 March of the second
calendar year following the balance sheet date at the latest,
if represented by an Austrian tax advisor. If not represented
by an Austrian tax advisor, CIT returns must be filed by 30
June of the calendar year following the balance sheet date
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at the latest, if filed electronically (CIT returns for permanent
establishments need to be filed by 30 April at the latest).

» Other transfer pricing disclosures and returns

No TP-specific returns have to be filed along with the annual
tax returns.

» Master file

A master file has to be submitted upon the request of the
competent tax office within 30 days. The Austrian tax
authorities can request submission of the master file after the
constituent entity files its tax return (i.e., the earliest deadline
for the submission of the master file is 30 days after filing the
tax return of the respective year).

» CbCR preparation and submission

The filing due date for the CbCR depends on the fiscal year-
end of the reporting entity (usually the group’s fiscal year-
end). If the Austrian constituent entity is the reporting entity,
the CbCR has to be filed electronically (via FinanzOnline) with
the competent tax office within 12 months after the end of the
respective FY.

» CbCR notification

The TPDL stipulates that a constituent entity that is resident
in Austria needs to inform the competent tax office about the
identity and residence of the reporting entity by the last day
of the FY for which a CbCR is filed. For FY beginning after 31
December 2021 no notification needs to be filed in case no
changes occur compared to the previous year.

b) Transfer pricing documentation and local file preparation
deadline

In line with the TPDL, the required documentation (the master
file and the local file, as well as the CbCR) has to be prepared
for FYs starting from 1 January 2016. In cases where a
constituent entity was officially designated by notice as the
surrogate parent entity for the submission of the CbCR,

the submitted information can refer to FYs starting from 1
January 2017.

Master files and local files prepared in line with the TPDL have
to be submitted upon the request of the competent tax office
within 30 days after the constituent entity files its tax return
(i.e., the earliest deadline for the submission of the master

file and the local file is 30 days after filing the tax return of

the respective year). Following the OECD Guidelines as well as
the ATPG 2021, TP documentation should be prepared at the
time of the transaction, or no later than the time of completing
and filing the tax return for the fiscal year in which transaction
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takes place. Consequently, it is highly recommended to have
the master file and the local file prepared when the tax return
is filed at the latest.

c) Transfer pricing documentation and local file submission
deadline

The CbCR has to be filed electronically with the competent
tax office within 12 months after the end of the respective FY.
Both the master file and the local file have to be submitted
upon the request of the competent tax office within 30 days
after the constituent entity files its tax return (i.e., the earliest
deadline for the submission of the master file and the local file
is 30 days after filing the tax return of the respective year).

» |s there a statutory deadline for submitting transfer pricing
documentation or local file?

There is no statutory deadline in terms of a specific date as to
when TP documentation must be submitted. However, under
the TPDL, there is a statutory deadline in terms of a fixed time
period in which TP documentation must be submitted upon the
tax authorities’ request (see below).

» Time period or deadline for submission upon tax authority
request

Before the implementation of the TPDL, TP documentation
(master file and local file) was usually requested by the
competent tax auditor during a tax audit. The submission
deadline could vary greatly from case to case (e.g., from

only one week to several weeks). Upon the tax auditor’s
consent, an extension of the deadline was possible. On the
basis of the TPDL, the deadline for the submission of the TP
documentation (master file and local file) is 30 days upon the
request of the competent tax office after the constituent entity
files its tax return.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions: yes
» Domestic transactions: yes

b) Priority and preference of methods

Based on the OECD Guidelines and the Austrian Transfer
Pricing Guidelines, the Austrian Ministry of Finance accepts
the CUP, resale-minus, cost-plus, TNMM and profit-split
methods.

The Ministry of Finance follows the replacement of the
hierarchy of TP methods, according to the 2010 update of
Chapters | to Il of the OECD Guidelines. Particularly, the TNMM
and the profit-split method are no longer considered methods
of last resort. According to the Austrian Transfer Pricing
Guidelines, the method that provides the highest degree of
certainty for the determination of an arm’s-length transfer
price has to be selected.

8. Benchmarking requirements

» Local vs. regional comparables

The TPDL does not include regulations regarding benchmark
studies. Generally, local comparables are preferred. However,
for Austrian purposes, usually regional pan-European
Amadeus benchmark studies (EU 15 or EU 27 along with
Iceland, Norway, Switzerland and UK) are accepted. When
preparing a benchmark study, the five comparability factors
must be considered in identifying or determining the set of
comparables.

» Single-year vs. multiyear analysis for benchmarking

Multiyear analysis is used for the financials of comparables.
However, for the tested party, usually each separate year
should be within the interquartile range identified by a
benchmark study and specific reasoning should be provided in
case of deviations.

» Use of interquartile range

Yes, interquartile range calculation using spreadsheet quartile
formulas is acceptable.

» Fresh benchmarking search every year vs. roll forwards and
update of the financials

Following the OECD Guidelines as well as the ATPG 2021,

as long as the operating conditions remain unchanged, the
searches in databases for comparables supporting part of the
local file shall be updated at least every three years.

» Simple, weighted or pooled results

There is a clear preference for the weighted average for
arm'’s-length analysis. In practice, three-year weighted average
arm'’s-length ranges are commonly applied.
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» Other specific benchmarking criteria, if any

» Independence: rejection of companies owned by at least
one shareholder (25% threshold) and companies owning at
least one subsidiary (25% threshold)

» Type of accounts: unconsolidated

» Loss-making companies: rejection of companies with a
weighted average loss

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

No, but please note that there is an increased risk of
adjustments by the Austrian tax authorities. Further, the
risk of investigations based on the Criminal Tax Law (CTL) is
increased.

» Consequences of failure to submit, late submission or
incorrect disclosures

At the time of this publication, there was only one specific
regulation dealing with TP penalties in Austria.

Section 49b of the CTL stipulates that anyone who does not
file the CbCR in time, does not file it at all, or incorrectly files
the required items in the tables in Appendices 1 to 3 of the
TPDL, by intent, commits a tax offense. The CTL stipulates
penalties of up to EUR50,000 for intent and up to EUR25,000
for gross negligence. While penalties are to be imposed, legal
prosecution (by courts) for such tax offenses is excluded by the
CTL.

However, the TPDL does not define specific penalties with
regard to the master file and local file. Therefore, the general
regulations of Section 111 FTC (penalties) apply. According to
Section 111 FTC, a fine of up to EUR5,000 per offense can be
levied by the tax authorities after they provide the taxpayer
with a warning or notification that includes the amount of the
fine and an appropriate deadline for taking the required action.
In addition, Section 51 (1) lit., a CTL (tax offenses) could

be applicable, which stipulates a monetary penalty of up to
EUR5,000 for an intentional violation of the tax law disclosure
obligations. Additionally, a lack of documentation significantly
increases the risk that the tax authorities will regard a
transaction as noncompliant with the arm’s- length criterion
and, thus, the risk of a TP adjustment is also increased.
Further, the risk of investigations based on the CTL, especially
in connection with incorrect disclosure, is increased.
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» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

No specific penalties are stipulated. Withholding tax may be
levied depending on the circumstances and facts.

Penalties according to the CTL can be assessed in case of
intent or gross negligence (usually a percentage of the unpaid
taxes).

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

No. However, the risk of investigations based on the CTL is
increased.

» |s interest charged on penalties or payable on a refund?

If the taxable income is increased because the arm’'s-length
criterion has not been met, non deductible late-payment
interest, in the amount of 2 percentage points above the base
rate (published by the European Central Bank), is levied on
the CIT payments for any additional prior year for up to 48
months.

b) Penalty relief
There are no penalty relief provisions available.

Late-payment interest will become due on any CIT payments
for an additional prior year, regardless of whether the
documentation is sufficient.

If adjustments are proposed or made by the tax authority in
the course of a tax audit, the taxpayer can either file an appeal
or request for an MAP, or both.

10. Statute of limitations on transfer pricing
assessments

The statute of limitations on a TP adjustment is usually 6 years
after the end of the calendar year in which the relevant FY
ends. If the CTL is to be applied, the statute of limitations is 10
years, not 6 years. In case a tax audit starts within the six-year
period, the statute of limitations is extended. The term may be
extended for up to 10 years.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.
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12. Likelihood of transfer pricing scrutiny or
related audit by local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The likelihood of an annual tax audit (i.e., every FY being
examined) is very high and TP is highly likely to be reviewed as
part of that audit.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood of a TP methodology being challenged may be
considered to be medium to high, depending on the specific
circumstances of the case.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

The likelihood may be considered to be high, as the tax
auditors often take a firm stand and request for arm’'s-length
evidence.

» Specific transactions, industries and situations, if any, more
likely to be audited

Intercompany service transactions, intercompany royalty
payments, intercompany financing arrangements, transactions
with low-tax jurisdictions, as well as business restructurings
and change of TP policy leading to a reduction of profits have
a higher likelihood to undergo audit. The likelihood depends
more on transaction types than on the industry an MNE is
belonging to.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

On the basis of Section 118 of the FTC, it is possible to apply
for a unilateral, binding, appealable advance ruling issued by
the competent tax office on the tax treatment of a particular
(but yet-to-occur) issue related to reorganizations, groups

of companies, international tax law (including TP), sales tax
law or the existence of abuse. The administrative fee to be
paid to the tax authorities for filing an APA request is up to
EUR20,000.

Under specific circumstances, it is possible to ask the Austrian
tax authorities to participate in negotiations of a bilateral or

multilateral APA on the basis of Article 25 (3) of the respective
double tax treaty.

» Tenure

Usually, APAs based on Section 118 of the FTC are granted for
a period of three years.

» Rollback provisions

A rollback is only available for bilateral and multilateral APAs
in line with Chapter IV of the OECD Transfer Pricing Guidelines
and the BEPS Action 14 Minimum Standard.

» MAP opportunities

Austria had a total of 286 active MAP applications as of 31
December 2020. The following tables show the average time
needed to close MAP cases.

» Average time needed to close MAP cases (in months)

Cases started before 1 January 2016

TP cases 71.00

Other cases 79.43

Note: The average time taken to close MAP cases that started
before 1 January 2016 was computed by applying the
following rules: (i) start date: the date on which the competent
authority that received the MAP request decided that the
objection raised in the request was justified and initiated

the bilateral phase of the MAP, and in cases where Austria's
competent authority did not receive the MAP request, the date
of the official notification of the initiation of the bilateral phase
of the MAP by the other competent authority; and (ii) end
date: the date on which an MAP agreement was reached. The
date of notification of the taxpayer was not taken into account.
If the treaty partner required acceptance of the MAP result

by the taxpayer, then the "end" date was counted as the date
when the taxpayer responded, either accepting or rejecting
the agreement.

Cases started as from 1 January 2016

TP cases 22.28

Other cases 17.47

Note: The average times to close MAP cases that started as
from 1 January 2016 were computed according to the MAP
statistics reporting framework available at http://www.oecd.
org/tax/dispute/mutual-agreement-procedure-statistics-
reporting-framework.pdf.
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14.Have there been any impacts or changes
to Advance Pricing Agreements (APAs),
rulings or other transfer pricing-related
certainty measures due to COVID-19?

No.

15. Relevant requlations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Under Austrian tax law, there are no debt-to-equity rules
referring to a fixed percentage or a certain minimum equity.
Shareholders are basically free to decide whether to finance
their company with equity or loans. Please consider that the
tax authorities may reclassify loans granted by shareholders,
loans granted by group companies and loans granted by third
parties (guaranteed by group companies) as equity, if the funds
are transferred under legal or economic circumstances that
typify equity contributions, such as the following:

» The equity of the company is insufficient to satisfy the
solvency requirements of the company and the loan
replaces equity from an economic point of view.

» The company'’s debt-to-equity ratio is significantly below the
industry average.

» The company is unable to obtain any loans from third
parties, such as banks.

» The loan conveys rights similar to shareholder rights, such
as profit participations.

If a loan is reclassified (for example, during a tax audit),
interest is not deductible for tax purposes and the withholding
tax on hidden profit distributions may become due.

On the basis of the administrative practice of the Austrian tax
authorities and High Court jurisdiction, an equity ratio of about
20%-25% is generally recommended. Austrian tax authorities
usually check the equity ratio based on the year-end annual
financial statements (by dividing total equity through balance
sheet total).

Contact

Andreas Stefaner

andreas.stefaner@at.ey.com
+ 43 664 60003 1041
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

The State Tax Service under the Ministry of Economy of the
Republic of Azerbaijan

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

The transfer pricing requlations are contained in:

» The Tax Code of the Republic of Azerbaijan, following
amendments by Law of the Republic of Azerbaijan No.
1356-VQD, dated 30 November 2018, “Amendments to
the Tax Code of the Republic of Azerbaijan,” effective from
1 January 2019 (the Tax Code)

» Decision of the Ministry of Taxes of the Republic of
Azerbaijan No. 1717050000006200, dated 27 January
2017, "Determination and Application of Transfer
Pricing,” effective from 8 February 2017 (the transfer
pricing rules)

Major transfer pricing regulations are contained in Article 14-1
(introduced by Law No. 454-VQD), 16.1.4 and 18 of the Tax
Code.

Jurisdictions with a preferential tax regime are defined in the
Presidential Decree of the Republic of Azerbaijan No. 1505
dated 11 July 2017 “Approval of the List of Countries and
Territories with Preferential Taxation” and last updated on 11
June 2019.

» Section reference from local requlation
The regulations define controlled transactions as:

» Transactions between a resident of Azerbaijan and a non
resident, both qualifying as related parties under Article
18;

» Transactions between a permanent establishment of a non
resident in Azerbaijan and such non resident itself, as well
as its representative or branch offices or other divisions
located in other countries

» Effective for 2019 reporting period, transactions between
a permanent establishment of a non resident in Azerbaijan
and any person associated (under Article 18) with such

lhttps://www.taxes.gov.az/az

non resident located in other jurisdiction

» Transactions between a resident of Azerbaijan and any
person incorporated (registered) in jurisdictions with
preferential tax regime (offshore jurisdictions)

Effective from 2022 reporting period:

Transactions between residents of Azerbaijan and any of their
permanent establishments, branches or other subsidiaries
located in another jurisdiction (territory).

Transactions between a resident of Azerbaijan or a permanent
establishment of a non resident in Azerbaijan and a non
resident, if:

» The transaction involves sales commodities traded on
international commodity exchanges;

» Total turnover of a resident of Azerbaijan or a permanent
establishment of a non resident in Azerbaijan exceeds
30 million AZN and the share of a transaction with any
non resident exceeds 30% of total revenue or expenses,
respectively.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Azerbaijan is not a member of the OECD.

The local transfer pricing requlations entered into force from
2017 and include fundamental principles stipulated by the
OECD Guidelines. BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

No
» Coverage in terms of master file, local file and CbCR

CbCR-applicable legal entities resident in Azerbaijan fulfilling
certain conditions are required to submit CbCRs beginning
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from the 2020 reporting period in 12 months since the end
of reporting period. CbCR notification is also required relating
to the period effective from 1 January 2020 before 30 June
2021.

» Effective or expected commencement date
1 January 2020 for ChCR.
» Material differences from OECD report template or format

» Local OECD report template prescribes reporting of
financial information on entity-by-entity level, which is
different from country-by-country level format adopted
by OECD Sufficiency of BEPS Action 13 format report to
achieve penalty protection

The penalty for incorrect presentation of information in the
CbCR is 2000 AZN.

b) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

No

c) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

Yes, 12 March 2021.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does the documentation need to
be submitted or prepared contemporaneously?

There are no specific qguidelines or rules for transfer pricing
documentation. However, the transfer pricing rules provide
the right to the tax office to review pricing in controlled
transactions. Accordingly, taxpayers have the right to justify
pricing. transfer pricing documentation should be provided to
the tax office during a tax audit.

There is also a requirement to submit a notification on
controlled transactions (the notification).

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, transactions of a local branch of a foreign company are
subject to transfer pricing control.

EY Worldwide Transfer Pricing Reference Guide 2020-2021

» Should transfer pricing documentation be prepared
annually?

There is a requirement to review controlled transactions for
compliance with the arm’'s-length principle in each respective
period when transaction occurs.

The notification should be submitted annually.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.
b) Materiality limit or thresholds
» Transfer pricing documentation

The notification should be submitted in respect of controlled

transactions with a turnover exceeding the threshold of AZN

500,000 (approximately USD 295,945) after transfer pricing
adjustments, if any.

There is no materiality limit or threshold for transfer pricing
documentation.

> Master file

This is not applicable.
> Local file

This is not applicable.
» CbCR

CbCR has been introduced in the Azerbaijani tax legislation
with the first reporting year being 2020. Reporting entities
shall include entities that are residents of Azerbaijan and are
constituent entities of MNE groups with consolidated annual
income exceeding EUR 750 million. The CbC report for 2020
must be submitted by 31 December 2021

» Economic analysis

There is no materiality limit or threshold for economic analysis.
c) Specific requirements

» Treatment of domestic transactions

Domestic transactions are not subject to the transfer pricing
regulations.

» Local language documentation requirement
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Local tax authorities require documents in foreign language to
be translated into Azerbaijani.

The notification must be prepared in Azerbaijani.

» Safe harbor availability, including financial transactions, if
applicable

No safe harbors.

» Is aggregation or individual testing of transactions preferred
for an entity

There is none specified.
» Any other disclosure or compliance requirement

No other requirements.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

The notification requires disclosure of details on controlled
transactions, such as the nature and description of a controlled
transaction, volume and turnover of such transactions (after
application of transfer price) as well as information on a
counterparty and a basis of recognition as a related party.

» Related-party disclosures along with corporate income tax
return

Related-party disclosure should be provided in the notification.

» Related-party disclosures in financial statement and annual
report

This is not applicable.

» CbCR notification included in the statutory tax return
This is not applicable.

» Other information or documents to be filed

There is no other filing requirement.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

31 March of the year following the reporting year, with
possibility for extension up to three months.

» Other transfer pricing disclosures and return

The deadline for submission of the notification is the same as
for profit tax return.

» Master file
This is not applicable.
» CbCR preparation and submission

Twelve months since the end of reporting period (reporting
period is a calendar year). The CbC report for 2020 must be
submitted by 31 December 2021, unless required otherwise
by the tax authorities in Azerbaijan.

» CbCR notification

The constituent entity has to submit CbC notification by 30
June 2021 for FY2020.

b) Transfer pricing documentation and local file preparation
deadline

No specific deadline.

c) Transfer pricing documentation and local file submission
deadline

» Is there a statutory deadline for submitting transfer pricing
documentation or local file?

No

» Time period or deadline for submission on tax authority
request

Documents requested for purpose of a desk audit procedure
should be submitted within five business days from the
request.?

Documents requested as part of a field audit procedure should
be submitted within 15 days from the request.?

d) Are there any new submission deadlines per
COVID-19-specific measures? If Yes, specify which
deadlines are impacted

There is none specified

2Section 37.2 of the Tax Code of Azerbaijan.
3Section 42.1 of the Tax Code of Azerbaijan.
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7. Transfer pricing methods

a) Applicability (for both international and domestic trans-
actions)

» International transactions: yes

» Domestic transactions: no

b) Priority and preference of methods

The transfer pricing requlations prescribe five methods: 4
» Comparable uncontrolled price (CUP) method

» Resale price

v

Cost-plus

» Transactional profit method

v

Profit split

The CUP method is the most preferred method. ° If the CUP
method cannot be applied, the resale price method and the
cost-plus method are preferred.

8. Benchmarking requirements

» Local vs. regional comparables

The transfer pricing requlations do not specify preference
between local and regional comparables. Moreover, there is
no local database available. However, the regulations envisage
comparability factors. Therefore, determination of a region
highly depends on the facts and circumstances of a tested
transaction.®

» Single-year vs. multiyear analysis
Single-year analysis is required. *
» Use of interquartile range

The transfer pricing regulations envisage a full range of
comparable as an acceptable market range. &

4Section 5 of the transfer pricing rules.
5Section 5.2 of the transfer pricing rules.
6Section 4.3 of the transfer pricing rules.
“Section 4.3 of the transfer pricing rules.
8Section 2.0.9 of the transfer pricing rules.
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» Fresh benchmarking search every year vs. rollforwards and
update of the financials

A single-year search is required for every year in which a
controlled transaction occurs.

» Simple vs. weighted average

A simple average is applied where several comparable
transactions are identified.®

» Other specific benchmarking criteria, if any

The transfer pricing rules prescribe independence and other
benchmarking criteria.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences of failure to submit, late submission or
incorrect disclosures

A penalty of AZN 2,000 (approx. USD1,100) applies for failure
to submit the notification.

A penalty of AZN 2,000 (approx. USD1,100) applies for
presenting inaccurate information in the notification.

A penalty of AZN 2,000 (approx. USD 1,100) applies for
failure to submit the CbCR.

A penalty of AZN 2,000 (approx. USD 1,100) applies for
presenting inaccurate information in the CbCR.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

A fine of 50% of the understated tax amount applies.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

A fine of 50% of the understated tax amount applies.
» Is interest charged on penalties or payable on a refund?

A late payment interest of 0.1% of underpaid tax applies if
additional accrual is made as a result of desk audit or by a
taxpayer.

b) Penalty relief

No specific penalty relief.

9Section 6.3 of the transfer pricing rules.
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10. Statute of limitations on transfer pricing
assessments

Three years from the moment of violation of the Tax Code.*®
This period can extend to five years in special circumstances,
such as criminal investigation or obtaining information from

foreign competent authorities.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

There is none specified.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high, medium
or low)

High: A transfer pricing-related audit is conducted as a part of
profit tax audits.

» Likelihood of transfer pricing methodology being challenged
(high, medium or low)

High: Considering the hierarchy of the transfer pricing
methods and certain specifics of local regulations and practice.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high, medium or low)

High: The tax office has the right to revise the methodology
applied by the taxpayer. The result of the revision is likely to be
an adjustment.

» Specific transactions, industries and situations, if any, more
likely to be audited

All related-party transactions are closely reviewed by the tax
authorities during the onsite tax audits.

0Article 56.1 of the Tax Code.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

The transfer pricing rules support unilateral APAs.! However,
the mechanism is not yet elaborated.

> Tenure

There is none specified.
» Rollback provisions
This is not applicable.

» MAP opportunities

There is none specified.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

There is none specified.
15. Relevant reqgulations and rulings with

respect to thin capitalization or debt
capacity in the jurisdiction

This is not applicable.

HSection 9 of the transfer pricing rules.

Contact

Anuar Mukanov

Anuar.Mukanov@kz.ey.com
+7 701 959 0579
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

National Bureau for Revenue (NBR)
b) Relevant transfer pricing section reference

Name of transfer pricing regulations or rulings and the
effective date of applicability

There are no transfer pricing regulations and rulings in
Bahrain at the time of this publication other than the CbCR
regulations. However, Bahrain has entered into double taxation
treaties (DTTs) with approximately 44 countries that have an
article that resembles Article 9 of the OECD Model Treaty (on
associated enterprises).

» Section reference from local reqgulation

This is not applicable for transfer pricing regulations — refer to
the section above.

However, for CbCR regulations, the Ministerial Decision No. 28
of 2021 (issued on 4 February 2021) is referred to.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

NA

3. OECD Guidelines treatment and BEPS
Implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Bahrain is not an OECD member jurisdiction and there

are no local transfer pricing regulations other than the
CbCR reqgulations, which were issued in line with the OECD
Guidelines.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

Yes. Bahrain is a member of the BEPS Inclusive Framework
(BEPS IF) and has issued CbCR regulations.
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» Coverage in terms of master file, local file and CbCR

Bahrain became a signatory to the Multilateral Competent
Authority Agreement (MCAA) on the exchange of CbC
reports in December 2019, which provides a mechanism
for the automatic exchange of CbC reports among
members. Bahrain ratified the MCAA on the exchange

of CbC reports in January 2021. Bahrain also issued the
CbCR regulations on 4 February 2021.

» Effective or expected commencement date

The filing of CbCR report and notification is applicable
from fiscal year starting 1 January 2021. First filing of
CbC notification is on 31 December 2021 and first filing of
CbCR will be on 31 December 2022.

» Material differences from OECD report template or format

The local CbCR requirements are consistent with OECD
CbCR guidance.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

There is none specified.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbhCR

Yes, it was signed in December 2019.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

No

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

This is not applicable.

» Does transfer pricing documentation have to be prepared
annually?
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This is not applicable.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

This is not applicable.

b) Materiality limit or thresholds

» Transfer pricing documentation
This is not applicable.

> Master File

This is not applicable.

» Local File

This is not applicable.

» CbCR

[Bahraini dinar (BHD)] 342,000,000
» Economic analysis

This is not applicable.

c) Specific requirements

» Treatment of domestic transactions

There is no documentation obligation for domestic
transactions.

» Local language documentation requirement
This is not applicable.

» Safe harbor availability, including financial transactions, if
applicable

This is not applicable.

» |s aggregation or individual testing of transactions preferred
for an entity

NA.
» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
This is not applicable.

» Related-party disclosures along with corporate income tax
returns

This is not applicable.

» Related-party disclosures in financial statement/annual
report

This is not applicable.
» CbCR notification included in the statutory tax return

This is not applicable. However, the CbCR notification has to be
filed through the standard AEOI portal in Bahrain.

» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The due date for filing the income tax return is the 15th day
of the third month of the taxable year (advanced payment
method). Bahrain income tax is levied only on entities engaged
in oil and gas exploration and production.

» Other transfer pricing disclosures and return
This is not applicable.

» Master file

This is not applicable.

» CbCR preparation and submission

The due date of filing CbCR is 12 months from the end of fiscal
year end.

» CbCR notification

The first due date of filing CbCR notification is 31 December
2021.

b) Transfer pricing documentation/local file preparation
deadline
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This is not applicable

c) Transfer pricing documentation/local file submission
deadline

> Is there a statutory deadline for submitting transfer pricing
documentation or local file?

This is not applicable.

» Time period or deadline for submission on tax authority
request

This is not applicable.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No specific information available

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

This is not applicable.
b) Priority and preference of methods

This is not applicable.

8. Benchmarking requirements

» Local vs. regional comparables

This is not applicable.

» Single-year vs. multiyear analysis for benchmarking
This is not applicable.

» Use of interquartile range

This is not applicable.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

This is not applicable.
» Simple, weighted average or pooled results

This is not applicable.
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» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
Not applicable.

» Consequences of failure to submit, late submission or
incorrect disclosures

This is not applicable.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

This is not applicable.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

No specific information available for penalty. Refer to the
above section.

» |s interest charged on penalties or payable on a refund?

This is not applicable.

b) Penalty relief

This is not applicable.
10. Statute of limitations on transfer pricing
assessments

This is not applicable.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

Not covered in COVID Tracker
12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)
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This is not applicable.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

This is not applicable.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

This is not applicable.

» Specific transactions, industries and situations, if any, more
likely to be audited

This is not applicable.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)
APAs are not applicable.

» Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

The NBR has issued guidance on the use of MAP in resolving
DTT-related disputes. There is no experience yet of the use of
MAP in relation to transfer pricing issues.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No information available in COVID Tracker

15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

This is not applicable.

Contact

Patrick Oparah

Patrick.Oparah@bh.ey.com
+97317135194
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Bangladesh

1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority
National Board of Revenue (NBR)
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Sections 107A to 107J of the Income Tax Ordinance, 1984
(the Ordinance), and Rules 70 to 75A of the Income Tax Rules,
1984, refers to TP.

» Section reference from local regulation

Sections 107A to 107J of the Ordinance refers to TP.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Bangladesh is not a member of the OECD.

Bangladeshi legislation is broadly based on the OECD
Guidelines. Five of the six methods prescribed in the
Bangladeshi legislation to compute arm’s-length prices
conform with the OECD Guidelines.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

No
» Coverage in terms of master file, local file, and CbCR

This is not applicable.

1http://nbr.gov.bd/
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» Effective or expected commencement date
This is not applicable.

» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

No

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

No

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Yes, TP documentation is required to be maintained by the
taxpayer while filing the TP return. The documentation only
needs to be submitted with the tax authorities upon request.

As per Bangladesh TP law, the data of comparable has to be
of the relevant financial year, so there is a contemporaneous
requirement.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, a local branch will need to comply with the local TP rules if
it has related-party transactions.

» Does transfer pricing documentation have to be prepared
annually?

Yes, the minimum requirement to achieve this is determined
through transaction values and benchmarking analysis.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?
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Yes, each entity of an MNE is required to prepare stand-alone
TP reports if it has related-party transactions.

b) Materiality limit or thresholds
» Transfer pricing documentation

There is an applicable materiality limit in Bangladesh for the
purpose of preparing TP documentation based on aggregate
transaction values of Bangladesh taka (BDT) 30 million.

» Master file

This is not applicable.
> Local file

This is not applicable.
» CbCR

This is not applicable.
» Economic analysis

The economic analysis is prescribed by transfer pricing
regulation and to be incorporated in the documentation
with the help of the most appropriate method among the six
methods prescribed in the Income Tax Ordinance, 1984.

c) Specific requirements
» Treatment of domestic transactions

There is no documentation obligation for domestic
transactions.

» Local language documentation requirement

The TP documentation need not be submitted in the local
language.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

> |s aggregation or individual testing of transactions preferred
for an entity

There is none specified.
» Any other disclosure/compliance requirement

No additional requirements or disclosures apart from
the statement of international transactions (SIT), TP
documentation and TP certificate

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Under Section 107EE of the Ordinance, every person who has
entered into an international transaction shall furnish, along
with the return of income, an SIT in the form and manner as
may be prescribed.

Under Section 107F, the Deputy Commissioner of Taxes may,
by written notice, ask for an accountant’s report certifying that
the documents and information maintained by a taxpayer are
in line with Bangladesh's TP regulations, provided the taxpayer
is entering into an international transaction in which the
aggregate value of the international transactions entered into
by the taxpayer exceeds BDT30 million.

» Related-party disclosures along with corporate income tax
return

The income tax return form requires the taxpayer to declare
on the face of the return itself whether it has entered into
international transaction and, if yes, whether they have
submitted the details of such transactions (SIT captures the
details of international transaction and is mandatorily required
to be filed along with return of income).

» Related-party disclosures in financial statement/annual
report

From a Bangladesh TP perspective, no specific disclosure is
required in the financial statement and annual report.

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information/documents to be filed

None

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Every company (resident or non resident) is required to file

a return of income by the 15th day of the seventh month
following the end of the income year or 15 September,
following the end of the income year where the said 15th day
falls before 15 September.
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» Other transfer pricing disclosures and return

It should be filed along with the corporate tax return.
» Master file

This is not applicable.

» CbCR preparation and submission

This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local file preparation
deadline

The TP documentation needs to be maintained by the time of
submission of SIT and to be filed upon request.

c) Transfer pricing documentation/Local file submission
deadline

» |s there a statutory deadline for submission of transfer
pricing documentation or local file?

No

» Time period or deadline for submission upon tax authority
request

This is not known as assessments are yet to begin. Typically, 7
to 10 days may be expected.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions

Yes, it's applicable for international transactions. Furthermore,
Bangladesh TP regulations also include the concept of deemed
international transactions wherein the third-party transactions
(both resident and non residents) are covered.

» Domestic transactions
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It is not applicable for domestic transactions.
b) Priority and preference of methods

Bangladeshi legislation prescribes the following methods:
CUP, resale price, cost plus, profit split, TNMM and any other
method.

When it can be demonstrated that none of the first five
methods can be reasonably applied to determine the arm'’s-
length price for an international transaction, Section 107C
allows the use of any other method that can yield a result
consistent with the arm’'s-length price.

To determine a comparable uncontrolled transaction, Rule
71(3) provides that only the data pertaining to the relevant
financial year should be used. However, the rule permits the
use of data before the relevant financial year, if it can be
substantiated that such data bears facts that could influence
the analysis of comparability.

8. Benchmarking requirements

» Local vs. regional comparables

Since no local benchmarks are available, regional
benchmarking is undertaken. This is a jurisdiction-specific
practice due to the unavailability of a Bangladesh-specific
database.

» Single-year vs. multiyear analysis for benchmarking

Bangladesh TP legislation has not provided any preference
for single-year or multiyear testing. Since Bangladesh TP
regulations are broadly based on the OECD Guidelines, it is
generally suggested that multiple-year data be used.

» Use of interquartile range

As per Bangladesh TP laws, in case six or more than six data
sets are being used, arm’'s-length price shall be considered as
range of 30th percentile to 70th percentile.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

A fresh benchmarking search is preferable to be conducted
every year. The regulations do not explicitly provide guidance
in relation to the use of contemporaneous data but Rule 71(3)
provides that only the data pertaining to the relevant financial
year should be used. However, the rule permits the use of data
before the relevant financial year, if it can be substantiated
that such data bears facts that could influence the analysis of
comparability.
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» Simple, weighted or pooled results
There is a preference for the weighted average.
» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
Penal provisions are mentioned below

» Consequences of failure to submit, late submission or
incorrect disclosures

The details of the penalty provisions are provided below:

» For failure to keep, maintain or furnish any information or
documents as required by Section 107E of the Ordinance,
the taxpayer faces a penalty not exceeding 1% of the value
of the international transaction.

» For failure to comply with the notice or requisition
under Section 107C of the Ordinance by the Deputy
Commissioner of Taxes, the taxpayer faces a penalty not
exceeding 1% of the value of the international transaction.

» For failure to file an SIT, there is a penalty of 2% of the
value of the international transaction under Section
107EE of the Ordinance.

» For not furnishing an accountant’s certificate, the taxpayer
is fined an amount not exceeding BDT300,000.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

This is not applicable.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

This is not applicable.
» Is interest charged on penalties or payable on a refund?
This is not applicable.

b) Penalty relief

No penalty relief regulation has been provided as of the time
of this publication.

An aggrieved taxpayer has the option to appeal an adjustment
in the following order:

» First appellate authority: Commissioner of Taxes (Appeals)
» Final fact-finding authority: Taxes Appellate Tribunal
» High Court Division of the Supreme Court

» Final authority: Appellate Division of the Supreme Court

10. Statute of limitations on transfer pricing
assessments

When a TP assessment has been initiated, no order of
assessment shall be made after three years have passed from
the end of the assessment year in which the income was first
assessable.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

This is not applicable; the first round of audits in Bangladesh is
expected to commence soon.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Refer to the section above.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

Refer to the section above.

» Specific transactions, industries and situations, if any, more
likely to be audited

Refer to the section above.
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13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)
Bangladesh does not have a formal APA program.
> Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

This is not applicable.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

This is not applicable.

15. Relevant requlations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

No, there are no relevant reqgulations or rulings. The TP
regulations are currently at a very nascent stage and TP
assessment is yet to commence. Therefore, the approach of
the tax authorities, or any rulings, on the thin capitalization or
debt capacity is not yet known.

Contact

Vijay lyer
vijay.iyer@in.ey.com
+91 9810495203
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Tax and Duties Ministry of the Republic of Belarus (TDM)
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Prior to 1 January 2019, the TP rules in Belarus were
regulated by Article 30-1 of the Tax Code of the Republic of
Belarus (the Tax Code).

Starting 1 January 2019, Article 30-1 was abolished, and the
new TP rules were introduced with the Law of the Republic of
Belarus “On amendments and additions to some laws of the
Republic of Belarus” No. 159-3 of 30 December 2018. With
these amendments, the TP rules in Belarus are regulated by
Chapter 11 of the Tax Code, titled “Principles for determining
the price for goods (works, services), property rights for
taxation purposes.”

» Section reference from local regulation

Chapter 11 of the Tax Code, together with Article 20, which
defines related parties and associated enterprises in Belarus is
the reference for local regulation.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Belarus is not a member of the OECD although the
jurisdiction’s law is generally in line with them. However,
Belarusian TP rules do not refer to the OECD Guidelines,

UN tax manual or EUJTPF because of which the practical
application of the rules may, therefore, be different from the
OECD and other relevant guidelines.

b) BEPS Action 13 implementation overview

thttp://www.pravo.by/document/?quid=3871&p0=Hk0200166

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

Belarus has not adopted BEPS Action 13 for TP
documentation. However, the issue is under consideration by
the Belarusian tax authorities.

» Coverage in terms of master file, local file and CbCR
This is not applicable.

» Effective or expected commencement date
This is not applicable.

» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

A BEPS Action 13 format report is not sufficient to
achieve penalty protection.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbhCR

No

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Yes, but there are no direct requirements in local TP rules
to prepare TP documentation contemporaneously, though
it should be ready and provided upon the request of tax
authorities.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, compliance is required if the local branch of a foreign
company is a taxpayer in Belarus.

» Does transfer pricing documentation be prepared annually?
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Yes, starting 1 January 2019, TP documentation has to be
prepared annually. Previously, the Belarusian legislation

did not envisage a direct requirement on the frequency of
updating TP documentation. Moreover, technically, a TP
documentation could be requested by the tax authorities on a
quarterly basis.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, one TP report for multiple entities is not accepted.

b) Materiality limit or thresholds

» Transfer pricing documentation

T 6 TR Thresholds, the total value of all purchase or sale
P transactions with one party per year (BYN)

2018 2019-21
All other All other
ta)lza;geers categories tataeraggrs categories of
pay of taxpayers = taxpayers

Foreign transactions

With related parties 100,000 2,000,000 400,000%

1,000,000? Not
With independent sub'gctafor Not a subject for TP
parties ) control

TP control

With residents of
offshore zones 1020 U000
With strategic goods* 1,000,000 2,000,000
Domestic transactions
With related parties
entitled not to pay
profits tax or exempted 100,000 2,000,000 400,000
from the said tax
Transactions with immovable property and housing bonds
With related parties
With parties applying No threshold
special tax regimes No threshold
Withlother{parties, Not a subject for TP
including independent i
parties °

2ln 2018, all foreign transactions of large taxpayers were subject to
control if their total annual value exceeded BYN1 million.

3In 2018, all foreign transactions of large taxpayers were subject to
control if their total annual value exceeded BYN1 million.

4The list of strategic goods is approved by the Directive of the Council
of Ministers No. 470 of 16 June 2016. The list includes crude oil and
petroleum products, associated gas and other hydrocarbon gas, raw
timber, potassium chloride and iron and non-alloy steel bars.

SBefore 2019, all transactions with immovable property and housing
bonds were controlled (the dependence of parties or tax regime applied
by them was not taken into account).
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In addition, from 1 January 2019, banking operations are
subject to TP control along with all other transactions (there
was a special exemption for such transactions in 2018).

From 1 January 2022 transactions on sales/purchase of
securities and financial derivatives, transactions with credits
(loans) are subject for TP control in Belarus. For transactions
with credits (loans) the price of transaction for the purposes of
TP control and threshold calculation is recognized as the total
amount of the credit (Ioan).

» Master file

This is not applicable.

» Local file

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

Thresholds are the same as for TP documentation.
c) Specific requirements

» Treatment of domestic transactions

There is a documentation obligation for the following domestic
transactions:

» Transactions with immovable property and housing bonds
carried out between related parties or with unrelated
parties applying special tax regimes (without any
threshold)

» Transactions with related parties (including the
involvement of independent intermediaries with no
substantial functions) that are exempt from taxation due
to the application of special tax regimes (the threshold for
such transactions is BYN400,000 for all taxpayers (except
for large taxpayers) and up to BYN2 million for large
taxpayers)

» Local language documentation requirement

The TP documentation needs to be submitted in the local
language. According to Article 22 of the Tax Code, documents
submitted to the tax authorities prepared in a foreign language
should be accompanied by a translation into Belarusian or
Russian. The validity of the translation or the authenticity

of the signature of the translator must be certified either by

a notary or by another official authorized to perform such
notarial acts.
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» Safe harbor availability, including financial transactions, if
applicable

In 2018, a 20% variance from the arm’'s-length range was
acceptable. If the variance went beyond 20%, tax liabilities
were to be adjusted to the lowest- or highest-range value.

Starting 1 January 2019, the acceptable 20% deviation from
the arm's-length range has been abolished.

» |s aggregation or individual testing of transactions preferred
for an entity

Individual testing of transactions is preferred. However,
transactions could be grouped for the purposes of determining
arm's-length prices, calculating profitability and reporting

to the tax authorities, provided that in relation to such
transactions the functions performed by the party (parties),
accepted risks, used assets and profit level indicator applied
for testing the transactions are the same.

» Any other disclosure or compliance requirement
There are two formats of TP documentation in Belarus:

» Full-scope TP documentation: to be prepared in respect of
foreign trade transactions of large taxpayers and foreign
trade transactions involving strategic goods

» Limited-scope TP documentation or so-called economic
justification: to be prepared in respect of all other types of
controlled transactions

The TP documentation or economic justification must be
prepared in special formats prescribed by Resolution No. 2 of
the Belarusian Tax Ministry as of 3 January 2019.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

There are no specific TP returns in Belarus. Belarusian TP rules
require the submission of information, disclosing controlled
transactions of a taxpayer on an ongoing basis (at least
monthly), regardless of whether the volume of transactions
exceeds the established thresholds. Refer to section (e) below
for more details.

» Related-party disclosures along with corporate income tax
return

Details of foreign founders of a Belarusian entity should be
provided to the tax authorities in the annual corporate income
tax return. The deadline is 20 March of the year following the

tax period.

» Related-party disclosures in financial statement/annual
report

Notes to annual financial statement should include, inter
alia, the information on related parties, types of transactions
performed with related parties during the reporting period,
their amounts, opening and closing balances related to such
transactions, etc.

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information or documents to be filed

Effective from 1 July 2016, taxpayers are required to inform
the tax authorities about their controlled transactions
undertaken during a respective tax period — a calendar year.
The reporting has to be done on a transaction-by-transaction
basis by means of electronic value-added tax (VAT) invoices
(schet-factura) that need to be filed through a web portal of
the TDM.

Details of controlled transactions should be reported to the
tax authorities on a monthly basis. The general deadline is
the 10th day of the month following the reporting month,
although it can be different in some cases.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The deadline is on a quarterly basis (i.e., 20 April, 20 July,
20 October and, for the fourth quarter, 20 March of the year
following the tax period).

» Other transfer pricing disclosures and return

The deadline is on the 10th day of the month following the
reporting month, for the reporting on controlled transactions
(notifications by means of electronic VAT invoices).

» Master file

This is not applicable.

» CbCR preparation and submission
This is not applicable.

» CbCR notification
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This is not applicable.

b) Transfer pricing documentation/local file preparation
deadline

TP documentation should be finalized by the time of
submission upon the request of tax authorities.

¢) Transfer pricing documentation/local file submission
deadline

> Is there a statutory deadline for submitting transfer pricing
documentation or local file?

No, TP documentation should not be provided along with the
corporate income tax return but technically may be requested
by the tax authorities on an annual basis .

» Time period or deadline for submission on tax authority
request

Effective from 1 January 2019, companies are required to
file the TP documentation within 10 working days from the
request for a desk tax audit. For a field tax audit, the deadline
is not established and should be specified in the request of the
tax authority but must be at least two working days.

Moreover, the tax authorities are entitled to request TP
documentation in the course of tax audits, but it should not

be earlier than 1 June of the year, following the calendar year
during which the transaction was conducted. This deadline is
only applicable to foreign-trade transactions of large taxpayers
and taxpayers involved in foreign-trade transactions with
strategic goods.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

Yes.
b) Priority and preference of methods

The Belarusian TP rules call for five methods to be applied in a
strict hierarchical order:

1.CUP

2. Resale price
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3. Cost-plus
4. TNMM
5. Profit split

The CUP method prevails, whereas the profit split is of last
resort. In terms of the choice between the cost-plus and
TNMM, there is a best-method rule, i.e., the taxpayer should
apply a method that enables the company to make the most
reliable conclusion regarding the arm’'s-length level of prices.

Starting 1 January 2022, there is a best-method rule in
respect of the choice between cost-plus, TNMM and profit-split
methods.

8. Benchmarking requirements

» Local vs. regional comparables

The legislation requires searching for local comparable data,
although there is a lack of local databases available in the
market. In addition, starting 1 January 2019, the Tax Code
allows using foreign comparable data if the local data is not
available. Starting 1 January 2021, it is specified that if

the local data is not available for testing, Belarusian entity
financial data of comparable companies from EAEU member
countries® is used as a top priority. If the data of comparable
companies from EAEU member countries is not available, then
financial data of other foreign companies could be used.

At the same time, the law allows tax authorities to use secret
comparables (customs information, peer analysis, etc.).

» Single-year vs. multiyear analysis for benchmarking

Starting from 1 January 2021, the Tax Code stipulates that,
in calculating an arm’'s-length range, one should use the
financial information for the year during which the controlled
transaction was performed (analyzed year) or the data for
three calendar years preceding the analyzed year, or the
year in which the prices of the controlled transaction were
established.

» Use of interquartile range

The interquartile range is to be used from 1 January 2021.
Before that the full range was used.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

A fresh benchmarking search every year is preferable;

6Armenia, Belarus, Kazakhstan, Kyrgyzstan and Russia
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however, there are no official clarifications from the Belarusian
tax authorities in this respect.

» Simple, weighted or pooled results

Starting 1 January 2019, the Tax Code stipulates calculation
of a weighted-average range. Previously, no preference was
specified.

» Other specific benchmarking criteria, if any

Starting 1 January 2019, the benchmarking criteria for
comparable companies were amended.

Local search criteria 5018 5019-21
for comparables

The level of participation is 20%.
In addition, the independence
threshold may be increased up to

Independence The !e)/el ?f . 50% if less than four comparable
participation is 20%. k . e
companies are identified based
on the combination of all search
criteria.
Comparable
companies should  Comparable companies should not
Losses not report losses report losses in more than one year
in each year of the during the analyzed period.
analyzed period.
The net assets
of potentially The net assets of potentially
comparable comparable companies should not
Net assets companies should  have a negative value as of 31
be positive in December of the last year in the

each year of the
analyzed period.

analyzed period.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
None.

» Consequences of failure to submit, late submission or
incorrect disclosures

Belarusian law does not set out any special penalties for the
violation of TP rules.

Penalties will be imposed if a taxpayer’s income is adjusted

as a result of a tax audit and if the taxpayer did not provide
the TP documentation, supporting the prices in a controlled
transaction.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Yes. The penalty for non-submission of required documents
(including electronic VAT invoices with information about
controlled transactions) is up to 30 basic amounts (up to
BYN960).

The penalty of 40% on the additional tax payable is also
applied. In addition, late payment of tax is subject to a daily
late payment interest of 1/360th of the refinancing rate set by
the National Bank of the Republic of Belarus.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Yes. There is no TP penalty protection in the local law. If an
adjustment is sustained, penalty will apply irrespective of
whether there was contemporaneous documentation.

» Is interest charged on penalties or payable on a refund?
Interest is not charged on penalties.

Interest is payable by the tax authorities on an overdue tax
refund, starting the date following the expiration date for
making a decision on a tax refund, and by the date when such
decision is made. The interest rate shall be applied at 1/360th
of the rate of the National Bank of the Republic of Belarus,
which was effective on the day of making a decision on a tax
refund (9.25% per year as of 1 January 2022).

b) Penalty relief

In general, penalty exemption is available if a taxpayer
adjusted its tax return and paid the outstanding tax liability
before a tax audit (i.e., for self-initiated adjustments). The
penalty does not apply if prices are established in accordance
with an APA.

For 2019 to 2022, the late payment interest on tax adjustment
is not applied if the outstanding tax liability is settled by a
taxpayer within five days from the date of submission of the
adjusted tax return. This relief is applicable for both self-
initiated TP adjustments and for adjustments made by tax
authorities during tax audits. Interest relief is not applicable if
the income tax base is adjusted during a tax audit conducted
on behalf of the criminal prosecution bodies. For other periods,
late payment of tax is subject to a daily late payment interest
of 1/360th of the National bank's refinancing rate (which is
9.25% per year as of 1 January 2022).
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10. Statute of limitations on Transfer pricing
assessments

The tax authority can perform a tax audit (including for TP
matters) for the five-year period.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of Transfer pricing scrutiny and
related audit by the local authority

» Likelihood of Transfer pricing-related audits (high, medium
or low)

There are no specific TP-related audits; TP matters are audited
by the tax authorities during general tax audits (in-house and
on-site audits). The average frequency of on-site tax audits

is five calendar years and the likelihood of TP matters to be
covered by such audits is generally high. The frequency of in-
house tax audits is not limited and the likelihood of TP-related
in-house audits is also high.

» Likelihood of transfer pricing methodology being challenged
(high, medium or low)

Based on the recent results of TP audits performed

by Belarussian tax authorities, the probability that TP
methodology will be challenged may be considered to be
medium to high.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged ¢high, medium or low)

Based on the recent results of TP audits performed by
Belarussian tax authorities, the probability of tax adjustment
if the TP methodology is challenged may be considered to be
medium to high.

» Specific transactions, industries and situations, if any, more
likely to undergo an audit

The TDM has published the list of taxpayers that are top
priority for TP audits:

» Loss-making companies, i.e., companies that report losses
for two or more years in a row

» Affiliates of multinational companies, i.e., companies that
have foreign related parties
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» Companies that report insignificant profit together
with significant revenue for two or more years in a row,
assuming that such distortion is not a result of specific
industry trends

» Companies for which profitability for the relevant tax
period is lower than industry average profitability, as
published by the National Statistical Committee of the
Republic of Belarus

» Companies that sell real estate to related parties

» Companies engaged in cross-border transactions with
a foreign party, if the jurisdiction of the foreign party
envisages a lower tax level than in Belarus, or if the
foreign party applies beneficial tax regimes

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

Starting 1 January 2019, the APA program is available

for large taxpayers and such taxpayers which conducted
controlled transactions in the amount exceeding BYN2 million
per year. The Tax Code does not envisage a possibility to
conclude bilateral or multilateral APAs.

» Tenure

APAs can be concluded up to the three calendar-year term and
may be extended for two more calendar years.

» Rollback provisions

The effective period of the APAs may only cover the first day
of the calendar year in which a taxpayer applied to the TDM to
conclude such APAs. The Tax Code does not provide any other
rollback provisions.

» MAP opportunities

MAP opportunities are available for jurisdictions that the
Republic of Belarus has effective double tax treaty with.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No.
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15. Relevant regulations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Thin-capitalization rules came into force in 2013. The rules
limit the deductibility of certain costs and expenses where the
taxpayer has controlled debt to a foreign or Belarusian founder
or participant.

The thin-capitalization rules apply if the taxpayer’s debt-to-
equity ratio (for all controlled debt) at the end of the tax period
is at 3:1.

The thin-capitalization rules apply to the following types of
controlled debts:

» Debt on loans, excluding commercial loans

» Amounts payable for engineering, marketing, consulting,
management and intermediary services, information
services, and personnel recruitment and supply services,
and consideration for the transfer of industrial property
rights

» Fines, penalty interest and other sanctions, including
damages for contractual breaches
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1. Tax authority and relevant transfer pricing
requlations or rulings

a) Name of tax authority

Belgian General Administration of Taxes, part of the Federal
Public Service Finance

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

The arm'’s-length principle detailed in Article 185, Section 2,
of the Belgian Income Tax Code (ITC), entered into force on 19
July 2004. Articles 26, 49, 53, 54, 55, 79, 207, 307, Section
1, s. 3; and 344 of the Belgian ITC also relate to TP.

Transfer pricing documentation (TPD) rules are embedded in
the Belgian ITC (Articles 321/1-321/7 and 445, Section 3)
through a law passed on 1 July 2016 and the Royal Decree
of 2 December 2016. Additional information regarding the
application of sanctions and fines, in case of non-compliance
with the Belgian TPD requirements, is set in a Belgian
administrative guidelines published in February 2019.

The most recent transfer pricing administrative guidelines
were published on 25 February 2020 with reference
2020/C/35. These provide the interpretation of the Belgian
tax administration on the 2017 OECD Guidelines. Various
other circular letters were issued in the past on transfer
pricing, dispute resolution, etc.

» Section reference from local requlation

See above.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD TP Guidelines, UN tax manual
or EUJTPF

Belgium is a member jurisdiction of the OECD.
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The Belgian transfer pricing legislation and guidance is
generally in line with the OECD Guidelines. While Belgium
considers its transfer pricing laws and regulations to be
consistent with the OECD Guidelines through historical
practice, coupled with case law and transfer pricing circulars
specifying the position of the Belgian tax administration, the
Belgian interpretation differs on certain points from these
guidelines. Belgium has implemented additional compliance
requirements (transfer pricing forms) in addition to the arm’s-
length principle.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS Action
13 for TPD in the local regulations?

Yes
» Coverage in terms of master file, local file and CbCR
It covers the master file, local file and CbCR.
» Effective or expected commencement date

The master file transfer pricing form (275.MF) and general
local file transfer pricing form (Parts A and C of 275.LF)
are applicable for financial years beginning on or after

1 January 2016. A detailed local file transfer pricing

form (Part B of 275.LF) is applicable for financial years
beginning on or after 1 January 2017.

» Material differences from OECD report template or format

There are no material differences between the OECD
report template or format and Belgium'’s regulations.
However, specific forms are to be completed and filed
through a dedicated platform in a specific electronic

format.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

Yes, provided that compliance with the transfer pricing
forms is met.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.
d) Signatory to the MCAA on the exchange of CbCR

Yes, it was signed on 27 January 2016.
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4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Yes, it needs to be prepared contemporaneously. Developing
jurisprudence indicates that the proactive preparation of
transfer pricing documentation demonstrates best efforts of
the taxpayer and offers additional support in case of litigation.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, transactions between the head office or other branches of
a foreign company and a Belgian branch must be carried out at
arm'’s length.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, stand-alone TP reports need to be prepared for each
entity.

b) Materiality limit or thresholds
» Transfer pricing documentation

For companies not exceeding the thresholds in the following
section, but having intercompany transactions, transfer
pricing documentation requirements also exist. Specifically,

in the case of a transfer pricing audit, all Belgian companies
and permanent establishments need to provide transfer
pricing documentation demonstrating that their intercompany
transactions take place at arm's length, within 30 days of the
request of the Belgian tax authorities.

» Master file and local file

Belgian tax resident companies or permanent establishments
that exceed at least one of the following criteria in their
(statutory) financial accounts of the prior financial year have to
submit a master file transfer pricing form (275.MF) and a local
file transfer pricing form:

» Operating and financial income equal to or exceeding
EURS50 million (excluding nonrecurring items)

Oor

» Balance sheet total (i.e., total assets) equal to or exceeding

EUR1 billion
Or

» The average annual number of full-time employees of 100
(in total)

» CbCR

CbCR applies to multinational groups with a consolidated
group revenue equal to or exceeding EUR750 million. Belgian
entities, which are the ultimate parent companies or the
surrogate parent companies of such multinational groups,
should annually file the CbCR form (275.CBC) with the Belgian
tax authorities within 12 months after the end of the group’s
financial year. The Belgian entity may also be required to file
this form in a number of cases, for instance, if there is no
agreement for the exchange of information in tax matters
between Belgium and the reporting entity’s jurisdiction.

Each Belgian entity of a qualifying multinational group should
annually file a CbCR notification form (275.CBC NOT) with the
Belgian tax authorities, providing details on the group entity
that will comply with the CbCR. The notification should be filed
with the Belgian tax authorities no later than the end of the
financial year of the group. For reporting periods ending on 31
December 2019 or later, the filing of Form 275 CBC NOT will
only be required in case of changes (law of 2 May 2019).

» Economic analysis

There is no materiality limit. However, in the absence of an
economic analysis, the transfer pricing documentation will
likely be considered incomplete.

c) Specific requirements
» Treatment of domestic transactions

Transfer pricing documentation has to be prepared even if the
Belgian company or the permanent establishment has only
domestic transactions. In the latter case, the documentation
documents the intercompany transactions taking place
between Belgian entities and the Belgian branches of foreign
entities. In addition, if the company is part of a multinational
group and falls within the thresholds for preparation of
master file transfer pricing forms and local file transfer pricing
forms, it must submit them even if it is only engaged in local
intercompany transactions (general Part A and Part C only, in
case of the local file form).

» Local language documentation requirement

Answers to formal questions of the tax authorities must be
given in one of the Belgian official languages (i.e., French,
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Dutch or German). The transfer pricing documentation and
transfer pricing forms can be submitted in one of the Belgian
official languages or in English.

» Safe harbor availability, including financial transactions, if
applicable

Belgium has no safe harbor rules.
» Any other disclosure or compliance requirement
See below.

» |s aggregation or individual testing of transactions preferred
for an entity

A transaction-by-transaction approach is preferred, unless
transactions are so closely linked or continuous that they
cannot be evaluated adequately on a separate basis.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

There are specific transfer pricing returns in Belgium, including
the CbCR (275.CBC) and master file forms (275.MF), both of
which have to be filed, at the latest by 12 months after the last
day of the group's financial year-end to which they relate. The
local file transfer pricing forms (275.LF) have to be filed at the
same time as the deadline of the corporate tax return for the
financial year to which they relate.

In addition, companies that are part of a multinational group of
companies subject to CbCR also have to notify the Belgian tax
authority of the name of the entity and the jurisdiction of its
tax residence that will submit the CbC notification (275.CBC.
NOT) every year, before the end of the group’s financial year in
case of changes (see supra).

» Related-party disclosures along with corporate income tax
return

The reporting requirement introduced through Article 307,
Section 1, s. 3 of the Belgian ITC, relates to payments of
more than EUR100,000 per taxable period made by resident
or non resident entities (Belgian permanent establishments)
to persons established in tax havens on or after 1 January
2010. Tax havens are defined with reference to a “blacklist”
determined through a Royal Decree (it currently contains
around 30 jurisdictions that either do not levy corporate
income tax or have a nominal corporate income tax rate that is
lower than 10%). A mandatory form (No. 275 F) for reporting
direct or indirect payments to persons established in tax
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havens is to be attached to the tax return. Failure to report
payments results in the non-deductibility of such payments. In
addition, these tax deductions are acceptable only when proof
is presented by the Belgian taxpayer that these payments
relate to actual and bona fide transactions at arm'’s length with
persons other than artificial constructions.

» Related-party disclosures in financial statement and annual
report

The Belgian accounting rules introduced through the Royal
Decree of 10 August 2009 require that companies provide
certain additional information that relates to TP in the notes or
annex section of their statutory annual accounts, as follows:

» Companies must provide information regarding the nature
and business purpose of their relevant, off-balance sheet
arrangements; whether underlying risks and benefits are
considered material; and when the disclosure is necessary
to correctly assess the financial position of the company.
This requirement is applicable in cases of intra-group
guarantees, pledges, factoring liabilities, transactions with
special-purpose entities (whether transparent or not) and
offshore entities.

» Companies must disclose their material transactions
with affiliated parties that are considered not to be at
arm'’s length. Depending on the type of company, a
different scope of information is to be provided, ranging
from merely listing such transactions to mentioning
the amounts involved, alongside all other information
necessary for a correct view of the company’s financial
position.

» While this rule is not included in the Belgian Tax Code,
it creates a requirement for the relevant entities to
review and document the arm’s-length nature of their
intercompany transactions. Non-compliance may result
in director liability. Evidently, any such disclosures are
anlent source of information for a tax inspector to initiate
a (targeted) transfer pricing audit.

» Other information or documents to be filed

See above.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return
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Generally, the deadline is seven months after the financial
year-end. For a company with a calendar financial year, the
deadline is, in principle, 31 July. Tax authorities do, however,
grant collective extensions on an annual basis, but plan to
reduce these in the future.

» Other transfer pricing disclosures and return

Local file transfer pricing forms (275.LF) should be filed at the
same time as the filing deadline of the, corporate tax return.

» Master file

Master file transfer pricing form (275.MF) needs to be
submitted within 12 months after the last day of the group’s
financial year to which it relates.

» CbC report preparation and submission

It should be filed within 12 months after the last day of the
group's financial year-end to which it relates. For a group with
a calendar financial year, the deadline would be 31 December
of the next year.

» CbCR notification

The filing deadline is by the end of the financial year of the
group. The new section in Article 321/3 ITC (§3) states
that the filing of Form 275 CBC NOT is required only if the
information provided deviates from what was filed for the
previous reporting period.

b) Transfer pricing documentation/local file preparation
deadline

For the master file transfer pricing form (275.MF) and local file
transfer pricing form (275.LF), please see the above section.

In addition, when completing the local file form, which is due
at the same time as the deadline for the corporate income
tax return, the taxpayer should notify the tax authorities

if transfer pricing documentation is available. The transfer
pricing local file report must be available upon the request of
the Belgian tax authorities (e.q., in case of a transfer pricing
audit).

¢) Transfer pricing documentation/local file submission
deadline

» Is there a statutory deadline for submitting transfer pricing
documentation or local file?

There is no obligation to submit the local file transfer pricing
report. However, as mentioned above, the local file transfer
pricing report should be available upon the request of the
Belgian tax authorities (e.qg., in case of a transfer pricing

audit). In addition, if the Belgian company or permanent
establishment of an MNE group falls within the thresholds to
prepare and submit the local file transfer pricing forms — as
the latter asks to confirm the existence of the aforesaid local
file transfer pricing documentation reports — the existence of
such reports also needs to be mentioned as the filing of the tax
return.

» Time period or deadline for submission on tax authority
request

The taxpayer must submit the transfer pricing documentation
report within 30 days upon request.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If yes, specify which deadlines
are impacted

For the fiscal year ended 31 December 2020, the due date for
filing of tax return has been extended to 28 October 2021.

As such, the preparation due date for the local file has been
extended to 28 October 2021 for the same fiscal year. For
companies with a calendar fiscal year ending 31 December
2021, the deadline is set at 17 October 2022 for filing via
Bizztax.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

In principle, taxpayers are free to choose any OECD transfer
pricing method as long as it results in arm's-length pricing for
the transaction. The selection of the most appropriate method
is based on an analysis of the specific transaction, as well as
an analysis of the comparability.

b) Priority and preference of methods

There is no real hierarchy of methods. In case more methods
can be applied in an equally reliable manner, then the
traditional transaction methods are preferred over the
transactional profit methods. The CUP method is preferred
if the CUP method and another method can be applied in an
equally reliable manner.

8. Benchmarking requirements

c) Local vs. regional comparables

In case sufficient comparability references cannot be found in
the jurisdiction of the tested party, this can be expanded with
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markets which are closest comparable to the market of the
tested party. The Belgian administration accepts pan-European
studies.

d) Single-year vs. multiyear analysis
Single-year testing is required.
e) Use of interquartile range

The interquartile range is preferred by the Belgian tax
administration. In case of very high and equal comparability
with the third-party reference points, each point in the full
range can be a reference for a comparable price.

f) Fresh benchmarking search every year vs. rollforwards
and update of the financials

The Belgian tax authorities recommend to perform a full
update of the original comparability study every three years. A
yearly update of the results of the original comparability study
is expected..

g) Simple vs. weighted average
No formal guidance exists in this regard.
h) Other specific benchmarking criteria, if any

The Belgian tax authorities issued in the transfer pricing
circular of 2020 more detailed administrative guidelines
containing suggested criteria for the benchmarking search.

9. Transfer pricing penalties and relief

a) Penalty exposure

b) Consequences for incomplete documentation
Same as below.

c) Consequences of failure to submit, late submission or
incorrect disclosures

In accordance with the new transfer pricing legislation, failure
to submit the CbC report, CbCR notification, master file forms
(275.MF) or local file transfer pricing forms (275.LF) will
result in an administrative penalty ranging from EUR1,250

to EUR25,000. This penalty will apply as of the second
infringement. Furthermore, non-compliance with the transfer
pricing documentation obligations increases the likelihood of a
transfer pricing audit.

In addition, the absence of the mandatory transfer pricing
documentation required to be filed with the tax return
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(local file transfer pricing forms) results in an incomplete or
inaccurate tax return, which may lead to the reversal of the
burden of proof.

d) If an adjustment is sustained, can penalties be assessed
if documentation is deemed incomplete?

The general tax penalty framework applies to transfer pricing
adjustments. These penalties vary from 10%-200% (in
exceptional cases). The rate depends on the degree of intent to
avoid tax or the degree of the company’s gross negligence.

Furthermore, for late payments, interest is due on additional
tax assessments (including assessments resulting from a
transfer pricing adjustment).

e) If an adjustment is sustained, can penalties be assessed
if documentation is deemed non-contemporaneous?

Same as above.

f) Is interest charged on penalties or payable on a refund?
There is none specified.

g) Penalty relief

With respect to the application of the general tax penalty
framework, although the burden of proof of non-arm’s-length
pricing lies principally with the tax authority, the taxpayer
needs to provide all information necessary to allow the tax
authority to verify the company's tax position.

Therefore, since additional tax assessments largely depend on
the degree of intent to avoid taxes or on the company's gross
negligence, penalties may be reduced or eliminated if the
taxpayer can demonstrate its intent to establish transfer prices
in accordance with the arm’s-length principle, which would
generally be the case through the availability of detailed local
documentation reports.

MAPs or the EU Arbitration Convention is available to resolve
tax disputes with the Belgian tax authorities. Alternatives
include initiating administrative appeal procedures or
proceedings in court.

10. Statute of limitations on transfer pricing
assessments

The general rules regarding the statute of limitations apply to
transfer pricing assessments. Therefore, the tax authority is
entitled to make additional assessments for a period of three
years, starting from the closing of the accounting year.
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However, in the case of fraud being considered, the tax
authority has the right to adjust the income during a seven-
year period, provided the taxpayer received prior notice

of serious indications of fraud. In the case of tax losses,

the statutes of limitations do not run until these tax losses
are effectively used to offset taxable income. Some other
exceptional statutes of limitations also exist for specific
situations.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

Pending tax audits are continuing. Pre-audit and other
meetings may be held by video/conference calls given the
latest measures implemented in Belgium against the COVID-19
pandemic.

12. Likelihood of transfer pricing scrutiny or
related audit by the local authority

h) Likelihood of transfer pricing-related audits (high, medi-
um or low)

In Belgium, the likelihood of a tax audit may be regarded as
medium to high due to a significant number of transfer pricing
audit questionnaires sent by the Belgian tax authorities to
Belgian companies and permanent establishments), and

the significant staffing and reinforcement of the Belgian
transfer pricing Audit Cell. The Belgian tax authorities also

use systematic data-mining techniques to identify and target
Belgian companies, and permanent establishments for transfer
pricing audits; they also use information available in the filed
transfer pricing forms.

i) Likelihood of transfer pricing methodology being chal-
lenged (high, medium or low)

Depending on the robustness of the transfer pricing
methodology and support available, as well as on the type of
the intercompany transactions under review, the likelihood
that the transfer pricing methodology will be challenged may
be regarded as medium to high. This is due to the significant
sophistication of the Belgian tax authorities in transfer pricing.
In case of uncertain position or doubts, there is a room for
interpretation.

j) Likelihood of an adjustment if the transfer pricing meth-
odology is challenged (high, medium or low)

Depending on the robustness of the transfer pricing
methodology and support available, the likelihood of an

adjustment may be regarded as medium to high.

k) Specific transactions, industries and situations, if any,
more likely to be audited

In practice, a transfer pricing audit is often triggered by
situations, such as:

) Structural losses

m) Sudden decrease in profitability

n) Business reorganizations

o) Migration of businesses

p) The use of tax havens or low-tax-rate countries
g) Back-to-back operations

r Circular structures

s) Invoices for services sent at the end of the year, i.e., man-
agement services

t) Changes in the number of employees

u) Business restructurings

V) Intangibles-related and financial transactions
w) Financial transactions

x) Failure to file transfer pricing forms in Belgium

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

y) Availability (unilateral, bilateral and multilateral)

There is an APA program available in Belgium for unilateral,
bilateral and multilateral APAs.

z) Tenure

The APAs are generally granted for a five-year term, which is
the legal maximum. Unilateral APAs are generally granted for
a three-year term.

aa) Rollback provisions

Rollbacks are allowed subject to the approval and agreement
with the Belgian Competent Authority. Rollbacks will only

be permitted if the applicable time limits (such as the tax
assessment terms) allow this. For Belgium, this means that
rollbacks can be applied provided that the relevant facts and
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circumstances of the previous years are identical, and the tax
assessment terms for those years have not expired yet. The
foreign tax authority must also approve of the rollback.

Rollbacks are not available for unilateral APAs.
bb) MAP opportunities

MAPs are generally available under the double tax treaties that
Belgium has with its treaty partners, as well as under the EU
Arbitration Convention.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No

15. Relevant regulations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

cc) Old thin capitalization rule (until tax year 2019 with
grandfathering)

The Belgian tax law provides for a general thin-capitalization
rule (5:1 debt-equity ratio) according to which interest
payments or attributions in excess of a 5:1 debt-equity ratio
are not tax deductible.

This thin-capitalization rule exist until and including tax year
2019. As of the tax year 2020 (financial years ending 31
December 2019 or later), the EBITDA-based rule will apply.

This thin-capitalization rule will, however, remain applicable in
two cases: (i) grandfathered loans (i.e., loans granted before
17 June 2016, in case no “fundamental” modifications have
been made); and (i) interest paid to a beneficiary located in a
tax haven.

dd) New EBITDA-based rule (as of tax year 2020)

The EBITDA-based rule is in line with the EU Anti-Tax
Avoidance Directive | requirements. Exceeding borrowing costs
will only be tax deductible up to the highest of the following
two thresholds: (i) 30% of the taxpayer's fiscal EBITDA, or (ii)
EUR3 million. The borrowing costs exceeding these thresholds
that are not deducted in the current taxable period can be
carried forward indefinitely. Taxpayers who are part of the
same group also have the possibility to transfer unused
EBITDA capacity to other group companies, provided certain
conditions are met.

Contact

Jan Bode

jan.bode@be.ey.com
+32 497 597 124
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Directorate-General of Taxes (Direction Générale des Impbts
(DGI)

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

» Article 34 of the General Tax Code (GTC): TP form or
declaration obligation (Finance Law 2020)

» Article 37 GTC: foreign related-party transactions
definition (Finance Law 2020)

» Article 1085 ter-2 bis GTC: transfer pricing documentation
(TPD) obligation (Finance Law 2020)

» Article Art. 1085 ter-2 ter: CbCR obligation (Finance Law
2020)

» Section reference from local regulation

» GTC: Article 45, 470, 471, 496, 503, 542 and 544 of
General Tax Code (Fiscal Law 2022)

» Article 45 of General Tax Code provides general
information about TP rules

» Article 470 of General Tax Code provides new rules related
to the TP return

» Article 471 of General Tax Code provides rules related to
CbCR

» Article 496 of General Tax Code provides penalties about
TP return and CbCR

» Article 503 of General Tax Code provides penalties about
TP documentation

» Article 542 of General Tax Code provides information
about intragroup transactions to the tax authorities as
part of a tax audit

» Article 543 of General Tax Code provides conditions
related to the TP documentation obligations

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Benin is not a member of the OECD. However, as a member
of the inclusive framework, Benin agrees to implement a
minimum BEPS standard.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

Yes.
» Coverage in terms of Master file, Local file and CbCR
Master file local file and CbCR are covered.
» Effective or expected commencement date
1 January 2020.
» Material differences from OECD report template or format
No material differences are there.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.
d) Signatory of the MCAA on the exchange of CbCR

Yes.
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4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Yes, Benin has TPD rules. Please refer to above mentioned
Sections from local regulations.

The TPD will have to be prepared and made available to the tax
authorities at the beginning of a tax audit of the accounting
records.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes

» Does transfer pricing documentation have to be prepared
annually?

The TPD has to be prepared and made available to the tax
authorities at the beginning of a tax audit of the accounting
records.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

A separate TP report is required per legal entity.
b) Materiality limit or thresholds
» Transfer pricing documentation

The documentary obligation applies to anyone who meets the
following conditions:

annual turnover excluding taxes or gross assets greater than
or equal to XOF1 billion at the following conditions:

a. If the entity holds at the end of the financial year, directly
or indirectly, more than half of the capital or voting rights
of a company established or incorporated in the Republic
of Benin or outside the Republic of Benin, fulfilling the
condition mentioned in point “a"

b.More than half of the capital or voting rights is held, at
the end of the financial year, directly or indirectly, by a
company fulfilling the condition mentioned in point “a”

» Master File

There is no materiality limit or threshold.
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» Local file

Please refer to Section b, “materiality limit or thresholds"” or
“TPD."

» CbCR

A company established in the Republic of Benin is required to
file a CbC report when:

a. It holds, directly or indirectly, a sufficient interest in one
or more entities in a manner that it is required to prepare
consolidated financial statements in accordance with the
accounting principles in force or would be required to do so
if its shareholdings were listed on the stock exchange in the
Republic of Benin

b.It has an annual consolidated turnover before tax of at least
XOF492 billion for the financial year preceding the year
concerned by the declaration,

c. No other enterprise holds directly or indirectly an interest
described in paragraph (a) in the above-mentioned
enterprise

d.It is owned directly or indirectly by an enterprise
established in a state which does not require the deposit of
such a declaration and which would be required to deposit
such a declaration if it were established in the Republic of
Benin

e. It is owned directly or indirectly by a legal entity established
in a state not included in the list provided for in this article,
but with which the Republic of Benin has concluded an
agreement on exchange of information on tax matters

f. It has been designated for this purpose by the group of
affiliated undertakings to which it belongs and has informed
the tax authorities thereof

» Economic analysis

There is no materiality limit or threshold.
c) Specific requirements

» Treatment of domestic transactions

There is no documentation obligation for domestic
transactions.

» Local language documentation requirement
The TPD and TP return must be submitted in French.

» Safe harbor availability, including financial transactions, if
applicable
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There is no specific requirement.

» |s aggregation or individual testing of transactions preferred
for an entity

There is no specific requirement.
» Any other disclosure/compliance requirement

There is no specific requirement.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

The TP return needs to be submitted in French as part of
the taxpayer's annual tax return. Online submission tool is
provided (electronic format is mandatory).

» Related-party disclosures along with corporate income tax
return

This is not applicable.

» Related-party disclosures in financial statement/annual
report

This is not applicable.

» CbCR notification included in the statutory tax return
There is no CbCR notification requirement.

» Other information/documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The deadline for filing the annual financial statements is 30
April following each FY.

» Other transfer pricing disclosures and return

The deadline for filing the TP form is 30 April following each
FY.

» Master File

It should be available at the time of a tax audit of accounting
records.

» CbCR preparation and submission

The CbCR should be prepared and submitted within the 12
months following each FY.

» CbCR notification
There is no CbCR notification.

b) Transfer pricing documentation/local file preparation
deadline

It should be available by the time of a tax audit of the
accounting records.

¢) transfer pricing documentation/local file submission
deadline

It should be available by the time of a tax audit of the
accounting records.

» |s there a statutory deadline for submission of transfer
pricing documentation or local file?

It should be submitted by the time of a tax audit.

» Time period or deadline for submission upon tax authority
request

If the documentation is not available or ready at the time of
the tax audit of the accounting records, a 30-day formal notice
will be sent to the audited company.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions: yes
» Domestic transactions: not applicable
b) Priority and preference of methods

These OECD methods are generally accepted: CUP, resale
price, cost-plus, profit-split and TNMM.
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8. Benchmarking requirements

» Local vs. regional comparables

There is no specific requirement. However, local or west
African comparables would be preferred.

» Single-year vs. multiyear analysis for benchmarking
There is no specific requirement.

» Use of interquartile range

There is no specific requirement.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

There is no specific requirement.

» Simple, weighted or pooled results

There is no specific requirement.

» Other specific benchmarking criteria, if any

There is no specific requirement.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
Not provided.

» Consequences of failure to submit, late submission or
incorrect disclosures

TP return/CBCR: Fine is applicable at XOF10 million.

TPD: For each audited FY, a fine of 0.5% is applicable based on
the amounts of the unjustified transactions after the formal
notice from the tax authorities. The fine could not be less than
XOF 10 million per FY.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Same as above.

Penalties are assessed at rates ranging from 20%, 40% or 80%
of the tax due, depending on whether the taxpayer's return
was accidentally, mistakenly or fraudulently in error.
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» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

There is no specific requirement.
» Is interest charged on penalties or payable on a refund?

Penalties are assessed at rates ranging from 20%, 40% or 80%
of tax due, depending on whether the taxpayer's return was
accidentally, mistakenly or fraudulently in error.

b) Penalty relief

This is not applicable.

10. Statute of limitations on transfer pricing
assessments

The limitation period is set to three years (common tax
regime).

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

Medium.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Medium.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

Medium.

» Specific transactions, industries and situations, if any, more
likely to be audited

There are no specific transactions mentioned.



13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)
There is no specific requirement.

> Tenure

There is no specific requirement.

» Rollback provisions

There is no specific requirement.

» MAP opportunities

There is no specific requirement.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No.

15. Relevant regulations and/or rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Benin has the following thin-capitalization rules regarding
loans by shareholders and related parties to local entities:

» The sums made available by all shareholders should not
exceed the amount of the share capital. The interest paid
to the shareholders should not exceed 30% of the profit
before corporate income tax and before deduction of such
interest, and depreciation and provisions.

» The interest rate should not exceed the rate of the central
bank advances, increased by three percentage points.

» The loan should be repaid within five years following the
granting of the loan. In addition, the local entity should
not go into liquidation during this five-year period.

» The share capital of the local entity should be entirely paid
up.

Contact

Eric Nguessan

Eric.nguessan@ci.ey.com
+ 2250708025038

EY Worldwide Transfer Pricing Reference Guide 2020-2021



.1
Bolivia

1. Tax authority and relevant transfer pricing
requlations or rulings

a) Name of tax authority

Internal Taxes Service (Servicio de Impuestos Nacionales)
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

» Act No. 843 since 20 May 1986 (amended to Act N° 549
since 21 July 2014)

» Supreme Decree No. 2227 since 30 December 2014
» Supreme Decree No. 2993 since 23 November 2016
» Normative Resolution No. 10-0008-15 of 30 April 2015

» Normative Resolution No. 101700000001 of 13 January
2017

» Normative Resolution No. 101800000006 of 9 March
2018

» Normative Resolution No. 101900000002 of 15 February
2019

» Section reference from local regulation

Refer to the section above.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/no)

The tax authority did not announce any changes for COVID-19
situation in transfer pricing regulation.

3. OECD Guidelines treatment and BEPS
implementation

c) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Bolivia is not a member of the OECD.

lhttps://www.impuestos.gob.bo/pag/Normativa_Tributaria
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OECD rules are not expressly accepted, but the current
transfer pricing regime is based on the OECD Guidelines.

d) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

This is not applicable.
» Coverage in terms of master file, local file and CbCR
This is not applicable.
» Effective or expected commencement date
This is not applicable.
» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

e) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Not applicable.
f) Signatory to the MCAA on the exchange of CbhCR

Not applicable.

4. Transfer pricing documentation
requirements

g) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Yes, transfer pricing documentation rules have been in force
since 2015. There are parameters to comply with on some
obligations; all the related parties must be valuated at arm’s
length, but the taxpayer must comply with the following
requirements 120 days after the company's year-end:
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Related-parties amount operations Information to submit to tax authority

Higher than BOB15 million (USD2.16
million)

Transfer pricing study
Tax return 601

Between BOB7.5 million (USD1.08
million) to Bs15 millions (USD2,15
million)

Tax return 601

Keep the information in order to
demonstrate the related parties’
operations are at arm’s length.

Lower than BOB7.5 million (USD1.08
million)

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, in accordance with the rules set out in point 1 (b).

» Does transfer pricing documentation have to be prepared
annually?

Yes, transfer pricing documentation has to be prepared
annually under Bolivia's local jurisdiction regulations.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, it is necessary to have a study for each company that has
related-party operations.

h) Materiality limit or thresholds
» Transfer pricing documentation
There is no materiality limit.

» Master file

This is not applicable.

» Local file

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

There is no materiality limit.

i) Specific requirements

» Treatment of domestic transactions

There is no documentation obligation for treatment of
domestic transactions.

» Local language documentation requirement

There is a requirement for the transfer pricing documentation
to be submitted in the local language. All information to the
tax authority must be presented in Spanish.

» Safe harbor availability, including financial transactions, if
applicable

There is no specific requirement for safe harbor availability.

» |Is aggregation or individual testing of transactions preferred
for an entity

Not applicable.
» Any other disclosure or compliance requirement

» ransfer pricing documentation must be presented in
physical and digital format.

» The related-party amounts (e.qg., price or value) must be
expressed in local currency (boliviano (BOB)).

» Transfer pricing documentation must include the company
legal representative’s signature.

» |t must comply with a minimum content established RND
No. 10-0008-15.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
Transfer pricing Informative Return Form 601.

» Related-party disclosures along with corporate income tax
return

Prior to corporate income tax return submission, an analysis
about related-party transactions must be carried out. However,
related-party disclosures are not included along with the
corporate tax return.

» Related-party disclosures in financial statement/annual
report

Yes

EY Worldwide Transfer Pricing Reference Guide 2020-2021



Bolivia

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information or documents to be filed

No

6. Transfer pricing documentation and
disclosure timelines

j) Filing deadline
» Corporate income tax return

The timeline is 120 days after the closing of the FY, and the
closing depends on the nature of the business, including:

» Commercial, service, financial and insurance companies:
31 December

» Industrial companies: 31 March
» Agribusiness companies: 30 June
» Mining companies: 30 September
» Other transfer pricing disclosures and return

The timeline is 120 days after the closing of the FY, and the
closing depends on the nature of the business, including:

» Commercial, service, financial and insurance companies:
31 December

» Industrial companies: 31 March
» Agribusiness companies: 30 June
» Mining companies: 30 September
» CbCR preparation and submission
This is not applicable.
» CbCR notification
This is not applicable.

k) Transfer pricing documentation/local file preparation
deadline

The transfer pricing documentation should be finalized before
the deadlines indicated above.

I) Transfer pricing documentation/local file submission
deadline
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» Is there a statutory deadline for submitting transfer pricing
documentation or local file?

The transfer pricing documentation needs to be submitted
each year. It is necessary to send Form 601 when the
transactions are higher than BOB7.50 million (USD1.08
million). A transfer pricing study and the Form 601 must be
presented when the transactions are higher than BOB15
million (USD2.16 million). But in all cases, the company
should have supporting documentation to demonstrate that
transactions are conducted at arm’s-length basis.

The transfer pricing documentation should be filed according
to the due dates indicated above.

» Time period or deadline for submission on tax authority
request

In case of a request from the Bolivian Internal Revenue
Service (IRS), the taxpayer must submit the transfer pricing
documentation generally in 5 working days, depending on the
request.

m) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

n) Applicability (for both international and domestic trans-
actions)

» International transactions: yes
» Domestic transactions: no
o) Priority and preference of methods

The best method must be used (i.e., CUP, resale price, cost-
plus, profit-split or TNMM). For commodities, the price in
transparent markets must be used.

8. Benchmarking requirements

» Local vs. regional comparables
Both are accepted by the Bolivian IRS.
» Single-year vs. multiyear analysis for benchmarking

There is no rule specified. But, in practice, multiyear testing is
preferred in testing the arm’s-length analysis.
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» Use of interquartile range

This is not applicable. The formula used is called the difference
value range (rango de diferencias de valor.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

Fresh benchmarking needs to be submitted every year.
Bolivian rules do not define anything about an update of
financial statements. But in practical terms, all companies are
performing new research or, at minimum, they are updating
the financial statements. In any case, a complete report is
needed each year.

» Simple, weighted or pooled results

The simple average is preferred while testing the arm's-length
analysis, but Bolivian rules do not specify anything.

» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

p) Penalty exposure

» Consequences for incomplete documentation
Not applicable

» Consequences of failure to submit, late submission or
incorrect disclosures

Unidades de Fomento a la Vivienda (UFV)5,000 (USD1,707)
for not filing transfer pricing information or tax returns (Form
601), and UFV2,500 (USD853) for uncompleted filing and late
submission

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete ?

This is not applicable.
» |s interest charged on penalties or payable on a refund?
There is no interest charged.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Not applicable.

g) Penalty relief

This is not applicable.

10. Statute of limitations on transfer pricing
assessments

In June 2016, Act No. 812 set the statute of limitations at
eight years and this term is extended to 10 years when there
are transactions performed with low- or null-taxation countries
and regions.

Furthermore, transfer pricing audits can be performed within a
period of two years.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

Not covered in COVID Tracker.

12. Likelihood of transfer pricing scrutiny and
related audit by local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

There is no experience regarding this as the transfer pricing
regime is being enforced from FY15. However, transfer pricing
audits were initiated in FY17 for a few companies in Bolivia. No
results are available from those audits yet.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Refer to the section above.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

Refer to the section above.

» Specific transactions, industries and situations, if any, more
likely to be audited

There is none specified.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

This is not defined in the current law.
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» Tenure

This is not applicable.
» Rollback provisions
This is not applicable.
» MAP opportunities

This is not applicable.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

Not applicable.
15. Relevant regulations and rulings with

respect to thin capitalization or debt
capacity in the jurisdiction

This is not applicable.

Contact

Juan Pablo Vargas

juan.vargas@bo.ey.com
+59122434313
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1. Tax authority and relevant transfer pricing
(TP) requlation or rulings

a) Name of tax authority?*

Tax Authority of the Federation of Bosnia and Herzegovina
(FBiH) in the FBiH; Tax Administration of Republic of Srpska in
the Republic of Srpska.

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

FBiH

Articles 44-46 of the Corporate Income Tax (CIT) Law define
the arm’s-length principle, the acceptable methods, and the
obligation to prepare and file TP documentation, which are
available on the official website of the Tax Authority of the
FBiH. Articles 58-59 of the CIT Law refer to penalties, among
others, for non-possession of TP documentation and are
available on the official website of the Tax Authority of the
FBiH.

The Rulebook on TP provides further details about the
methods for the determination of arm’s-length prices in intra-
group transactions, and prescribes obligatory content and
the filing deadline of the TP documentation, related-party or
associated enterprise criteria, safe harbor transactions, etc.
The Rulebook on TP is available on the official website of the
Tax Authority of the FBiH.

Republic of Srpska

Articles 31-35 of the CIT Law prescribe the related-party
definition, arm’'s-length principle, acceptable methods and

the obligation to prepare and file TP documentation. Articles
58-60 of the CIT Law refer to penalties, among others, for
nonpossession of TP documentation and are available on the
official website of the Tax Administration of Republic of Srpska.

The Rulebook on TP and the methods for the determination of
arm's-length prices in intra-group transactions provides further
details about these and prescribes obligatory content of the TP
documentation.

» Section reference from local regulation

FBiH

'Tax Authority of the FBiH website: www.pufbih.ba;
Tax Administration of Republic of Srpska website:
www.poreskaupravars.org

Article 6 of the Rulebook on TP defines related parties and
associated enterprises.

Republic of Srpska

Article 31 of the CIT Law and Article 4 of the Rulebook on TP
define related parties and associated enterprises.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Bosnia and Herzegovina and all its tax jurisdictions (i.e., FBiH
and Republic of Srpska) are not members of the OECD.

TP legislation in the FBiH and the Republic of Srpska are
generally based on the OECD Guidelines.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

The FBiH and the Republic of Srpska implemented BEPS
Action 13 to a certain extent through local TP legislation; the
Republic of Srpska prescribed only the CbC report in local
legislation.

» Coverage in terms of master file, local file and CbCR
FBiH

TP legislation in the FBiH covers master file, local file and
CbCR.

Republic of Srpska
Only CbCR is covered.

» Effective or expected commencement date
FBiH

The effective date for the preparation of a local file (i.e.,
TP report) is 27 August 2016, whereas the effective date
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for the master file is 1 January 2018.
Republic of Srpska
There is none specified.
» Material differences from OECD report template or format
FBiH

The TP report in the FBiH requires particular information
prescribed for the master file.

Republic of Srpska
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

FBiH

The BEPS Action 13 format for the local file would not
suffice, whereas particular information prescribed for the
master file in the OECD report template or format would
be required.

Republic of Srpska

The BEPS Action 13 format for the local file would not
suffice, whereas for the master file, this is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes, Bosnia and Herzegovina is a part of the OECD/G20
Inclusive Framework on BEPS.

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of ChbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If yes, does documentation need to be
submitted or prepared contemporaneously?

Yes, the Rulebook on TP provides rules for the preparation of
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TP documentation.?

TP documentation needs to be prepared by a certain due
date, but it is to be submitted upon the request of the tax
authorities.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, branches are required to be compliant with local rules.

» Does transfer pricing documentation have to be prepared
annually?

TP documentation has to be prepared annually under local
jurisdiction regulations in the FBiH and the Republic of Srpska.

Every section of the TP report should be updated with the
latest available information.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.

Materiality limit or thresholds
» Transfer pricing documentation
There is no materiality limit.

> Master file

In the FBiH, the threshold for preparation of master file is
BAM1.5 billion and is set on the group level.

> Local file
This is not applicable.
» CbCR

Groups with consolidated revenue above approximately
EUR750 million for Republic of Srpska and BAM1.5 billion for
the FBiH.

» Economic analysis
There is no materiality threshold.
b) Specific requirements

» Treatment of domestic transactions

2Please note that the mentioned Rulebooks are separate bylaws in
the FBiH and the Republic of Srpska.
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There is a documentation obligation for domestic transactions.
» Local language documentation requirement

The TP report should be submitted in the local language (i.e.,
Bosnian, Croatian or Serbian).

FBiH

If required, a master file could be submitted in English, but
the local tax authority does not waive the right to request the
translation.

Republic of Srpska
There are no specific requirements.

» Safe harbor availability including financial transactions, if
applicable

FBiH

TP legislation in the FBiH prescribes safe harbor of 5%

on the total cost of the service for the receipt of specific
administrative and support services, which are not provided to
third parties (by service provider).

Republic of Srpska

TP legislation in the Republic of Srpska does not prescribe safe
harbor for controlled transactions.

» Is aggregation or individual testing of transactions preferred
for an entity

Not applicable.
» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
FBiH

Taxpayers are obligated to submit the TP-900 form by 31
March for the previous fiscal year (FY) if they fulfill the
prescribed requirements for a TP adjustment waiver.

In addition, taxpayers should prepare the form with summary
of controlled transactions (TP 902 form) in case that its
related-party transactions exceed BAM500,000. This
document should be provided to the tax authorities alongside

the CIT return. There is a specific form prescribed in this
respect and it should be signed by an authorized person in the
company.

Republic of Srpska

Taxpayers are obliged to submit an annual report of controlled
transactions if the total amount of their controlled transactions
is above BAM700,000.

» Related-party disclosures along with corporate income tax
return

Taxpayers are obligated to disclose in their annual CIT return
on the revenues and expenses resulting from transactions with
related parties, as well as disclose tax-based adjustments on
the basis of the TP analysis.

» Related-party disclosures in financial statement/annual
report

Information relating to transactions with related parties should
be disclosed within notes in the financial statements.

» CbCR notification included in the statutory tax return
No.
» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

It's 30 days from the deadline for submission of financial
reports (e.g., for 2018, the deadline for the CIT return would
be 30 March 2019) in the FBiH. And it's 90 days after the
fiscal year-end (in case the fiscal year-end corresponds to the
calendar year-end, the submission deadline is 31 March of the
current FY for the previous FY) in the Republic of Srpska.

» Other transfer pricing disclosures and return

It's 31 March for the previous FY for the CBC-901 (for FBiH
resident entities whose revenue exceeds BAM1,5 billion,
TP-900 and TP-902 forms in the FBiH, and 31 March for the
previous FY for the annual report of controlled transactions in
the Republic of Srpska.

» Master file
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This is not applicable.
» CbCR preparation and submission

The report needs to be prepared and submitted by no later
than 31 March of a current year for a previous year in the
FBiH. Whereas, in the Republic of Srpska, a CbC report should
be prepared by 31 March of a current FY for the previous FY,
and submitted upon request by tax authorities (alongside TP
documentation).

» CbCR notification
FBiH: 31 March of a current year for a previous year.
Republic of Srpska: not applicable.

b) Transfer pricing documentation/local file preparation
deadline

FBiH

The deadline for preparation of the TP report is 30 March of a
current FY for the previous FY.

Republic of Srpska

The deadline for preparation of the TP report is 31 March of a
current FY for the previous FY.

c) Transfer pricing documentation/local file submission
deadline

» Is there a statutory deadline for submitting transfer pricing
documentation or local file?

TP legislation in the FBiH and the Republic of Srpska, does
not prescribe a statutory deadline for the submission of TP
documentation, but sets out that TP documentation must be
prepared by the CIT return submission deadline.

» Time period or deadline for submission on tax authority
request

FBiH: 45 days upon tax authority request.
Republic of Srpska: 30 days upon tax authority request.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.
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7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions — yes
» Domestic transactions — yes
FBiH

Traditional transaction methods have priority for application
in TP in the FBiH, with CUP defined as the most preferable
method. Taxpayers are allowed to select other specified
methods that could be considered reasonable, assuming that
previously mentioned methods could not be applied.

Selection of the most appropriate method is based on the
following criteria:

» Nature of controlled transactions, conducted via
functional analysis

» Level of comparability between controlled and
uncontrolled transactions

» Completeness and accuracy of data on controlled and
uncontrolled transactions

» Reliability of assumptions

» The level of influence of unreliable data and assumptions
on conducted adjustments

Republic of Srpska

The taxpayer is required to select the most appropriate
method for determining that the transaction price is at arm’s
length.

Selection of the most appropriate method is based on the
following criteria:

» Pros and cons of the chosen method

» Nature of transactions and functional analysis of the
parties involved in intercompany transactions

» Availability and reliability of data for the analysis

» Level of comparability between controlled and
uncontrolled transactions

The taxpayer is also allowed to use any other unspecified
method that is reasonable to apply in a given circumstance,
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assuming that the specified methods cannot be applied.
b) Priority and preference of methods
FBiH

Traditional transaction methods have priority for application
in TP in the FBiH, with CUP defined as the most preferable
method.

Republic of Srpska

TP legislation in the Republic of Srpska does not prescribe
priorities in the application of methods.

8. Benchmarking requirements

» Local vs. regional comparables

Foreign comparables are accepted for the purpose of a
benchmark analysis, if no local comparables could be identified
in the FBiH, and the Republic of Srpska.

» Single-year vs. multiyear analysis for benchmarking

There is a preference for multiple-year analysis in the FBiH;
use of multiyear analysis is recommended in the Republic of
Srpska.

» Use of interquartile range

Use of the interquartile range is mandatory in the FBiH,
whereas its use in the Republic of Srpska is recommended.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

There is no need to conduct a fresh benchmarking search
every year.

TP documentation has to be prepared annually, and there

is no need to conduct a fresh benchmarking search every

year, i.e., a rollforward (update of financials of comparable
companies) of the previous year’'s benchmarking analysis could
be acceptable, too. Furthermore, the financials of a taxpayer
should be updated every year in accordance with the financial
statements for that year.

» Simple, weighted or pooled results

Application of the weighted average is mandatory in the FBiH,
whereas its application is recommended in the Republic of
Srpska.

» Other specific benchmarking criteria, if any

Independence of a company is evaluated by related-party rules
stating that an entity is considered a related party if it has
25% of shares or votes of the taxpayer. Also, a related party is
considered to be a person closely related to the taxpayer.

Specifically, TP legislation in the FBiH prescribes that
companies that incurred a loss should be excluded from a
benchmarking analysis.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
FBiH

The taxpayer is exposed to the risk of penalty in the amount

of BAM3,000 to BAM100,000 (approx. EUR1,500 to
EURS50,000) as well as the responsible individual in the
taxpayer (e.q., director, CEO or general manager) is exposed to
the risk of penalty in the amount of BAM2,500 to BAM30,000
(approx. EUR1,250 to EUR15,000) in case of not possessing
the required TP documentation in accordance with the CIT Law
(Article 58, paragraph 2 point j).

RS

The taxpayer is exposed to the risk of penalty in the amount
of BAM 20,000 to BAM 60,000 (approx. EUR 10,000 to EUR
30,000) as well as the responsible individual in the taxpayer
(e.q., director, CEO or general manager) is exposed to the
risk of penalty in the amount of BAM5,000 to BAM15,000
(approx. EUR2,500 to EUR7,500) in case of not possessing
TP documentation that contains sufficient information to
determine arm’s-length nature of transactions in accordance
with the CIT Law (Article 58, paragraph 1 point 2).

» Consequences of failure to submit, late submission or
incorrect disclosures

FBiH

The taxpayer is obligated to possess a TP report at the time
of submission of the CIT return. Penalties in the amount

of BAM3,000 to BAM100,000 (approx. EUR1,500 to
EURS50,000) could be imposed if the taxpayer doesn't possess
the TP report on the due date of the CIT return. Additionally,
penalties in the amount of BAM2,500 to BAM10,000 (approx.
EUR1,250 to EUR5,000) could be imposed on a responsible
person in the company for the previously mentioned.

Republic of Srpska
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The range of penalties for eventual non-compliance (i.e., not
having a prepared TP report on the day of submission of the
annual CIT return or missing the deadline for submitting TP
documentation after receiving a request from the relevant
tax authorities) is between approximately EUR10,000

and EUR30,000 for the legal entity. And it's between
approximately EUR2,500 and EUR7,500 for the responsible
individual in the legal entity.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

In addition to above-mentioned penalties, the possible
adjustment of taxable income on a TP basis may result in
increased CIT liability and penalty interest payments for late
tax payments.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Penalties would only be assessed in case the TP
documentation for the relevant tax period is not prepared.
It is possible that the competent authorities dispute the
information presented in the TP documentation due to the
non-contemporaneous nature of said TP documentation.
In that case, the taxpayer could be liable for additional CIT
liability payment and related penalty interest.

» Is interest charged on penalties or payable on a refund?
FBiH

Legislation in the FBiH prescribes that the interest is charged
at a daily rate of 0.04%.

Republic of Srpska

Legislation in the Republic of Srpska prescribes that the
interest is charged at a daily rate of 0.03%.

Please note that no interest is generally not payable on refund
of tax liabilities.

b) Penalty relief

This is not applicable.

10. Statute of limitations on transfer pricing
assessments

The general statute-of-limitations period of five years for taxes

in the FBiH, and the Republic of Srpska, can be applied to TP
assessments.
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11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing -related audits (high/medium/
low)

The likelihood may be considered to be medium, although
audits by tax authorities are not conducted reqularly, and
audited periods are not considered irrevocably closed.
Typically, audits take place only once every three to five years
and they cover all taxes. TP is likely to be within the scope of
most tax audits.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

It's medium at the moment and the tax authorities have a
limited level of sophistication in TP methodology, given the
lack of practice, but they have raised this question in certain
previous situations.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

The likelihood may be considered to be medium — refer to the
section above.

» Specific transactions, industries and situations, if any, more
likely to be audited

This is not applicable.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

Advance rulings and APAs are not available in the FBiH or the
Republic of Srpska.

» Tenure
This is not applicable.
» Rollback provisions

This is not applicable.
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» MAP opportunities

This is applicable through double tax treaties. There is no
elaborate practice in FBiH or the Republic of Srpska regarding
MAP.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No

15. Relevant regulations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

A thin-capitalization rule applies in the FBiH, under which
interest expense relating to debt in excess of a 4:1 debt-to-
equity ratio is non deductible.

Contact

Ivan Rakic

ivan.rakic@rs.ey.com
+ 38163635690
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Botswana Unified Revenue Service (BURS).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Income Tax (Transfer Pricing) Regulations, 2019.
» Section reference from local regulation

Section 36A of the Income Tax (Amendment) Act, 2018,
comes into effect on 1 July 2019.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Botswana is not a member of OECD. However, the OECD
Guidelines are a relevant source of interpretation for the
regulations.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

Yes.

» Coverage in terms of Master File, Local File and CbCR

The coverage provided is only in terms of the local file and

master file. There is no requirement for CbCR.
» Effective or expected commencement date

Effective from 1 July 2019.

» Material differences from OECD report template or format
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No material difference.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

Yes.

¢) Is the jurisdiction part of the OECD/G20 Inclusive
Framework on BEPS?

Yes, Botswana joined the OECD Base Erosion and Profit
Shifting Inclusive Framework in June 2017.

d) Signatory to the Multilateral Competent Authority
Agreement (MCAA) on the exchange of CbCR

There is no guideline provided yet.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

No additional guidelines outside the regulations and the
significance of the OECD Guidelines in interpreting these
regulations have been provided.

The local file should be prepared contemporaneously as it
is to be filed together with the tax return on the prescribed
return-filing date. The equivalent of the master file is only
submitted to the tax authority upon request. Such request
will be premised on the fact that the value of the controlled
transactions will have exceeded BWP5 million.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes.

» Should transfer pricing documentation be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.

b) Materiality limit or thresholds
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» Transfer pricing documentation

Documentation is required where the value of the
intercompany transactions exceeds BWP5 million, provided
there is no artificial splitting of transactions.

» Master File

The detailed group information (master file) will be required
from only those taxpayers whose transactions with connected
persons exceed BWP5 million.

» Local File

Documentation is required where the value of the
intercompany transactions exceeds BWP5 million, provided
there is no artificial splitting of transactions.

» CbCR
There is no requirement to prepare a CbCR.
» Economic analysis

There is no materiality threshold for preparing an economic
analysis.

c) Specific requirements
» Treatment of domestic transactions

For domestic transactions, the regulations have been limited
only to transactions relating to an International Financial
Services Center (IFSC) company.

» Local language documentation requirement

All transfer pricing documentation sent to the tax
administration is to be drafted in Setswana or English.

» Safe harbor availability, including financial transactions, if
applicable

There are no safe harbor rules.

» |s aggregation or individual testing of transactions preferred
for an entity

There is none specified.
» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

There is no transfer pricing-specific return. The local file
should be filed as an attachment to the corporate income tax
return.

» Related-party disclosures along with corporate income tax
return

Filed as attachments to the corporate income tax return.

» Related-party disclosures in financial statement and annual
report

This is not applicable.

» CbCR notification included in the statutory tax return
There is no requirement for CbCR.

» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Four months after the end of taxpayer's financial year.
» Other transfer pricing disclosures and return

None.

» Master File

The master file will be filed on notification from the tax
authority, and the due date will be stated in the notice.

» CbCR preparation and submission

There is no CbCR, hence no notification requirement.
» CbCR notification

There is no CbCR, hence no notification requirement.

b) Transfer pricing documentation/Local File preparation
deadline

The local file should be prepared before filing the tax return.

©) Transfer pricing documentation/Local File submission
deadline
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> Is there a statutory deadline for submitting transfer pricing
documentation or Local File?

The local file should be filed together with the tax return on
the prescribed return filing date, i.e., four months after the
end of the fiscal year.

» Time period or deadline for submission on tax authority
request

It will be specified in the tax authority notice.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

There is none specified.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions

For the purposes of determining the arm’s-length price,
only five methods have been approved. These and their
corresponding financial indicators are shown below:

» Traditional methods:
» Comparable uncontrolled profit (CUP) method: price
> Cost-plus method (CPM): markup on costs
» Resale-price method (RPM): resale margin

» Transactional methods:

» Transactional net margin method (TNMM): net profit
margin

» Transactional profit split method (PSM): operating profit
and loss split

» Domestic transactions

For the purposes of determining the arm's-length price,
only five methods have been approved. These and their
corresponding financial indicators are shown below:

» Traditional methods:

» Comparable uncontrolled profit (CUP) method: price
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» Cost-plus method (CPM): markup on costs
» Resale-price method (RPM): resale margin
» Transactional methods:

» Transactional net margin method (TNMM): net profit
margin

» Transactional profit split method (PSM): operating profit
and loss split

b) Priority and preference of methods

The reqgulations provide that, where possible, the CUP is to be
the default transfer pricing method. Where both the traditional
and the transactional methods can be equally applied, the
traditional methods are to be used. Furthermore, the taxpayer
has been allowed to use any other method outside the
approved methods provided the Commissioner General (CG)

is satisfied that the transfer pricing method used is consistent
with the regulations and none of the five approved methods
can be reasonably applied.

8. Benchmarking requirements

» Local vs. regional comparables

The tax authority will consider comparables from the same
geographic market as the controlled transaction. Where such
information is not available, the tax authority may accept
information from any other geographic market.

» Single-year vs. multiyear analysis

It is not mandatory. However, where used, the law requires
that the taxpayer justifies the use of the multiyear data.

» Use of interquartile range

The regulations provide for the use of the full range and not
interquartile.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

The law provides for analysis for each tax year.
» Simple, weighted or pooled results

There is no provision for the use of averages.
» Other specific benchmarking criteria, if any

None.
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9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences of failure to submit, late submission or
incorrect disclosures

A penalty not exceeding BWP500,000.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

A penalty equal to the greater of 200% of the amount of
tax that would have been payable had the transaction been
conducted at arm’s length or a fine of BWP10,000.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

A penalty equal to the greater of 200% of the amount of
tax that would have been payable had the transaction been
conducted at arm’s length or a fine of BWP10,000.

» |s interest charged on penalties or payable on a refund?
There is no guideline provided yet.
b) Penalty relief

Up to 50% penalty relief for failing to furnish BURS with
transfer pricing documentation is applicable.

10. Statute of limitations on transfer pricing
assessments

There is no quideline provided yet. However, the general
statute of limitation is eight years.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

There is none specified.

12. Likelihood of transfer pricing scrutiny or
related audit by local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The likelihood may be considered to be high.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood may be considered to be low based on the
current general anti-avoidance audits.

» Likelihood of an adjustment if transfer pricing methodology
is challenged (high/medium/low)

The likelihood may be considered to be low based on the
current general anti-avoidance audits.

» Specific transactions, industries and situations, if any, more
likely to be audited

Based on prior BURS audit activity, related-party transactions
are more likely to be auditeds. Mining, capital projects and
financial services are the industries most likely to undergo
audits.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

Taxpayers may apply to the CG to enter into an APA, and the
terms and conditions of entering into an APA have not been
prescribed.

» Tenure

There is no guideline provided yet.
» Rollback provisions

There is no guideline provided yet.
» MAP opportunities

It is available in terms of the relevant double tax treaty.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

There is none specified.
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15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Thin-capitalization rules can be found in the Income Tax Act,
but only in relation to mining companies and IFSC companies.

Net interest expense for all entities is limited to 30% of
earnings before interest, taxes, depreciation and amortization
(EBITDA). Any excess net interest expense will be carried
forward for 10 years for mining entities and three years for all
other taxpayers.

Contact

Bakani Ndwapi

Bakani.ndwapi@za.ey.com
+ 2673654010
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Brazil

1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Federal Revenue Department (Receita Federal do Brasil — RFB)
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Law 9.430/1996 was amended by Law 12.715/2012.

Law 12.766/2012 introduced further changes to the Brazilian
TP rules for financial transactions with related parties.

Normative Instruction (IN RFB 1.312/12) gives detailed
regulations about the local TP rules — amended by Normative
Instruction RFB 1.870/19.

Normative Ruling 1,037/10, which lists the countries and
jurisdictions deemed to be low-tax jurisdictions or favored
tax regimes for purposes of the transfer pricing rules. This
list, which has been amended several times over the past few
years, was lastly modified by Normative Ruling 1,896/19,
issued on 27 June 2019.

Normative Rulings 602/05, 1,124/11, 1,547/15 and
1,623/16; Declaratory Act 37/2002; and Ordinances 222/08,
436/05, 425/06, 329/07, 310/08, 04/11 and 563/11.

» Section reference from local regulation

The terms “related party” and “associate enterprise” are
defined in Article 2 of INRFB 1.312/12.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Brazil is not a member of the OECD.

lhttps://receita.economia.qgov.br/

Brazil's TP rules deviate significantly from international
standards, including the OECD Guidelines, as there are no
profit-based methods, and the concept of a functional and risk
analysis is not included in the local TP rules.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

Brazil has implemented BEPS Action 13 only regarding the
CbCR requirements ruled by Normative Instruction 1.681/16.

» Coverage in terms of Master File, Local File and CbCR

CbCR is covered, but it does not cover the master file or
local file.

» Effective or expected commencement date

For the CbCR, the first covered year was the fiscal year
2016 to be filed as part of the local tax return on 31 July
2017.

» Material differences from OECD report template or format

The local CbCR requirements are similar to those of BEPS
Action 13 format for CbCR purposes.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

As previously mentioned, in Brazil, the CbCR requirements
are similar to those of BEPS Action 13 format. There are
no local requirements for master file and local file.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes, Brazil is part of G20.

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbhCR

Yes, Brazil signed on 21 October 2016.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?
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The Brazilian TP rules are described in a specific regulation
(Law 9.430/1996 and IN RFB 1.312/12 and correlated
updates). The TP calculations (local TP study) should be
performed every year, and the results must be filed in specific
forms of the annual corporate income tax return.

It is not required to prepare the TP reports to be filed to tax
authorities as in countries that follow the OECD Guidelines.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, the local branch is required to comply with the Brazilian
TP rules as any other entity that has any intercompany
transaction with related parties or entities located in low-tax
jurisdictions.

» Does transfer pricing documentation have to be prepared
annually?

TP calculation (local TP study) is the local requirement, and

it must be prepared annually according to local jurisdiction
regulations. In Brazil, the TP analysis must be prepared for all
transactions.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

If the MNE has different entities in Brazil, each local entity
should perform its own TP study.

b) Materiality limit or thresholds
» Transfer pricing documentation
This is not applicable.

> Master File

This is not applicable.

> Local File

This is not applicable.

» CbCR

The threshold is the lower of BRL2.26 billion or EUR750
million (or equivalent in Brazilian reais according to the euro
FX conversion rate of 31 January 2015) in the previous year
of the fiscal year under analysis.

» Economic analysis

This is not applicable.
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c) Specific requirements
» Treatment of domestic transactions

The Brazilian TP rules are not applicable for domestic
transactions.

» Local language documentation requirement

Local TP study must be prepared in Portuguese with monetary
figures in Brazilian reais.

» Safe harbor availability, including financial transactions, if
applicable

Safe harbor limits are applicable only for export transactions.
Exports are exempt from the application of transactional

TP rules if they meet one of the following three safe harbor
conditions:

» Export net revenue does not exceed 5% of total net
revenue in a calendar year.

» Profitability in export transactions to related companies,
on a three-year average, is at least 10%, and the
intercompany export transactions do not exceed 20% of
total net export transactions.

» The average price of exports, per item, is at least 90% of
the average domestic sales price.

» Is aggregation or individual testing of transactions preferred
for an entity

This is not applicable.
» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Taxpayers are expected to have the calculations and
documentation necessary to support the information filed in
specific TP forms as part of the annual tax return.

» Related-party disclosures along with corporate income tax
return

The electronic income tax return (ECF) contains five specific
forms that require taxpayers to disclose detailed information
regarding their main intercompany transactions and the details
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of the local TP calculations (Brazilian TP study).

Taxpayers need to disclose the total transaction values of
the most-traded products, services or rights; the names and
locations of the related trading partners; the methodology

used to test each transaction; the calculated benchmark price;

the average annual transfer price; and the amount of any
resulting adjustment.

» Related-party disclosures in financial statement and annual
report

This is not applicable.

» CbCR notification included in the statutory tax return
Yes.

» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Last business day of July. For FY2020, the due date was
postponed to the last business day of September 2021 in
view of COVID-19. No announcements yet about any potential
postponement in 2022.

» Other transfer pricing disclosures and return

Last business day of July. For FY2020, the due date was
postponed to the last business day of September 2021 in
view of COVID-19. No announcements yet about any potential
postponement in 2022.

» Master File
This is not applicable.
» CbCR preparation and submission

Last business day of July. For FY2020, the due date was
postponed to the last business day of September 2021 in
view of COVID-19. No announcements yet about any potential
postponement in 2022

» CbCR notification

Last business day of July. For FY2020, the due date was

postponed to the last business day of September 2021 in
view of COVID-19. No announcements yet about any potential
postponement in 2022.

b) Transfer pricing documentation/Local File preparation
deadline

Ideally, the TP analysis (local TP study) must be finalized
before the income tax and social contribution payments are
due (by the end of January of the immediately following year
to the calculation period). Add-backs must be considered
timely in the taxable basis and paid within the reqular deadline.
Fines and interests are charged in case of late payment. Details
of the TP calculations should be informed in the TP forms as
part of the local tax return.

©) Transfer pricing documentation/Local File submission
deadline

» |Is there a statutory deadline for submission of transfer
pricing documentation or local file?

Yes, the deadline is the last business day of July of the
following year, as part of local corporate tax return.

» Time period or deadline for submission upon tax authority
request

Taxpayers have to deliver the TP documents within 30 days
upon request from the tax authorities. The taxpayer can ask
for additional time depending on the volume of information
requested by the Brazilian IRS.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

In view of COVID-19, the filing of the CbC notification, CbCR
and TP report, which coincides with the filing of the corporate
income tax return, has been postponed to the last business
day of September 2021.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions
Yes.
» Domestic transactions

No.
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b) Priority and preference of methods

There is no best or most appropriate method rule in Brazil. The
local taxpayers select the TP method that results in the lowest
amount of adjustment. An exception is made when it comes

to goods considered as commodities. For such cases, the
mandatory commodities methods (based on public quotations)
must be used to test those intercompany transactions.

8. Benchmarking requirements

» Local vs. regional comparables

The local TP rules do not require the preparation of economic
analysis using a set of comparables for the determination

of arm’s-length range. Therefore, the discussion on local vs.
regional comparables for the application of TNMM or CPM
methods is not applicable for local TP study. In Brazil, these TP
methods cannot be applied to test intercompany transactions.

» Single-year vs. multiyear analysis for benchmarking

TP documentation in Brazil should be prepared on the basis of
annual data. As an exception, the Brazilian CUP (PIC) method
allows the taxpayer to consider comparable transactions of the
immediately preceding calendar year for cases in which the
taxpayer does not identify the minimum amount (threshold)

of third-party transactions in the same calendar year that the
intercompany transactions were carried out.

» Use of interquartile range
This is not applicable.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

As Brazilian rules deviate significantly from the international
TP framework, the study is required to occur every calendar
year and should be based on information available for the
calendar year under analysis.

» Simple, weighted or pooled results

There is a preference for weighted average for determining
benchmark prices.

» Other specific benchmarking criteria, if any

For commodities, the taxpayer must use public prices as
comparable (market exchange or publications).
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9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

The regulation imposes potentially heavy penalties for non-
compliance with the CbCR rules. Transactions and financial
operations that are not fully reported in the CbCR give rise to a
penalty of up to 3% of the underlying value of the transactions.
Further, BRL500 to BRL1,500 of penalty, per month, will

be imposed for failing to file or for not answering the tax
authority’'s request and clarification.

» Consequences of failure to submit, late submission or
incorrect disclosures

The regulation imposes potentially heavy penalties for non-
compliance with the CbCR rules. Transactions and financial
operations that are not fully reported in the CbCR give rise to a
penalty of up to 3% of the underlying value of the transactions.
Further, BRL500 to BRL1,500 of penalty, per month, will

be imposed for failing to file or for not answering the tax
authority’s request and clarification.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

As there are no special penalties for TP, general tax penalties
are applicable. The amount of the penalty may be up to 20%
of the omitted tax (or 0.33% per day) if the taxpayer pays

the related taxes late, but before an audit. Meanwhile, if the
tax authority assesses the taxpayer as part of a TP audit,

the applicable penalties may range from 75% to 225% of the
omitted taxes.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

As there are no special penalties for TP, general tax penalties
are applicable. The amount of the penalty may be up to 20%
of the omitted tax (or 0.33% per day) if the taxpayer pays

the related taxes late, but before an audit. Meanwhile, if the
tax authority assesses the taxpayer as part of a TP audit,

the applicable penalties may range from 75% to 225% of the
omitted taxes.

» Is interest charged on penalties or payable on a refund?

Payables and refunds are updated by the official Brazilian
interest rate (sistema especial de liquidacao e custodia -
SELIC), when applicable.
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b) Penalty relief

Currently, no penalty relief is available. The taxpayer may
appeal to the administrative court. If there is no resolution at
this level, the dispute goes to other courts. Where a taxpayer
voluntarily makes a tax payment, penalties may be waived,
even in case of late payment, to the extent no audit has been
started by the tax authorities.

10. Statute of limitations on transfer pricing
assessments

A general statute of limitations applies, which is five years
from the first day of the following fiscal year. In the case of
filing amended tax returns, the statute starts with the filing of
the latest amended return.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

This is not applicable.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The likelihood of TP being reviewed as part of an audit is
characterized as medium, because the tax authorities have
access to a wide range of accounting and fiscal information in
electronic databases that makes it easier for them to monitor
any discrepancy of tax information.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood may be considered to be medium to high.
Since the companies have to submit the income tax return
in electronic format, the tax authorities have increased the
number of fiscal assessments.

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

The likelihood may be considered to be high. Considering that
the Brazilian methodology is different from the OECD's, it is
very common to have TP adjustments in Brazil, which must be
added in the corporate income tax base.

» Specific transactions, industries and situations, if any, more
likely to be audited

For certain industries — such as automotive, pharmaceutical,
chemical, and oil and gas — and intragroup services into
Brazil (services and cost allocations), the likelihood of a TP
audit may be considered to be high. The risk of a TP audit
may be considered to be high if the tax authorities identify
inconsistencies in the information filed electronically (e.qg.,
customs declaration, financial statements and other filing
requirements, such as SISCOMEX (Sistema Integrado de
Comércio Exterior)).

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

The RFB has issued Normative Instruction 1,846/18, which
regulates the MAP in Brazil in accordance with the minimum
standards of BEPS Action 14.

Following are the phases of the procedure:

» Unilateral MAP: The RFB receives and analyzes the
request presented by the taxpayer related to the MAP. If
RFB accepts the proposal and ends the double taxation,
the MAP process is concluded. If RFB disagrees with the
proposal, the bilateral MAP is activated.

» Bilateral MAP: RFB will proceed with discussions with the
other tax authority, with a view to investigate and end the
alleged double taxation.

APA is not available in the Brazilian legislation.
» Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

The process is available under a tax treaty entered into by
Brazil and another jurisdiction, so that the treaty partners
can resolve cases involving their taxpayers where there have
been disputes concerning cross-border transactions in their
countries.
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Who can apply for a MAP?

Any Brazilian taxpayer that considers that a case of
double taxation occurred or is imminent, derived from TP
adjustments, royalty limitations or WHT, can apply.

What taxes are covered?
The following Brazilian corporate income taxes are covered:
» Income tax (Imposto de Renda da Pessoa Juridica — IRPJ)

» Social contribution on net revenue (Contribuicdo Social
sobre o Lucro Liquido — CSLL)

Any other income tax or taxes of the same nature in the other
jurisdiction are also covered.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

This is not applicable.

15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Under the thin-capitalization rules, interest paid to related

parties that are not located in a tax-haven jurisdiction and that
do not benefit from a preferential tax regime may be deducted
on an accrual basis for corporate income tax purposes, only if:

» The expenses are necessary for the company's activities.
» Both of the following thresholds are met:

» The related-party debt-to-equity ratio does not exceed
2:1, calculated based on the proportion of related-party
debt-to-direct-equity investment made by related parties.

» The overall debt-to-equity ratio does not exceed 2:1,
calculated based on the proportion of total debt-to-total-
direct-equity investment made by related parties.

Interest paid to an entity or individual located in a tax haven
or that benefits from a preferential tax regime (regardless of
whether the parties are related) may be deducted only if the
expenses:

» Are necessary for the company's activities.
» (Both of the following thresholds are met:

» The amount of the Brazilian entity's indebtedness to the
tax haven or preferential tax regime resident does not
exceed 30% of the net equity of the Brazilian entity.

» The Brazilian entity's total indebtedness to all entities
located in a tax-haven jurisdiction or benefiting from a
preferential tax regime does not exceed 30% of the net
equity of the Brazilian entity.

Excess interest is treated as a non deductible expense for
IRPJ and CSLL purposes. The TP rules affecting cross-border
loans remain in effect, as do the general requirements for
deductibility.

Contact

Gustavo Carmona

gustavo.carmona@br.ey.com
+5511 25735523
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

National Revenue Agency (NRA).
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Following are the TP regulations or rulings in the jurisdiction:

» Corporate Income Tax Act (CITA), promulgated in State
Gazette (SG) Issue 105, 22 December 2006, most recent
amendments promulgated in SG Issue 8, 28 January
2022.

» Tax and Social Insurance Procedure Code (TSIPC),
promulgated in SG Issue 105, 29 December 2005, most
recent amendments promulgated in SG Issue 105, 11
December 2020.

» Ordinance N 9, 14 August 2006, about methods for
determining market prices (Ordinance N 9), promulgated
in SG Issue 70, 29 August 2006.

» Double taxation treaties enacted by Bulgaria.
» Section reference from local regulation

According to Article 15 of the CITA, when related parties enter
into transactions whose commercial and financial terms differ
from those of unrelated-party transactions, resulting in a
different taxable base than what would have been achieved in
unrelated-party transactions, the tax authorities will adjust the
taxable base accordingly.

Specifically, under Article 16 of the CITA, when one or more
transactions, including those between unrelated parties, have
been concluded under terms in which the fulfillment leads

to lower or no taxation, the taxable base will be determined
without taking notice of these transactions, certain terms

or their legal forms. Instead, the taxable amount that will be
considered would be obtained in a market-customary way of
the relevant type at market prices and is intended to achieve
the same economic result without leading to lower or no tax.

For the definition of “related parties,” the CITA refers to the
provisions of the TSIPC.

The methods applied in determining the arm's-length prices

lhttp://www.minfin.bg/en/page/174

have been introduced by the TSIPC and Ordinance N 9.

The NRA released its Manual on Transfer Pricing Audits

(the Manual) in 2008. By introducing a chapter on TP
documentation requirements in the Manual in 2010, the NRA
approved the documents that TP auditors would require during
their investigations.

The Manual is not technically part of the law; however,

it is generally followed by both taxpayers and the tax
administration. In this respect, it is in the taxpayers' interest

to comply with the Manual because it defines what the NRA
usually requires during a TP audit. Compliance with the Manual
is expected to significantly narrow the scope of disputes over
TP matters during tax audits.

In mid-2018, new legislation was developed, making TP
documentation mandatory for related-party transactions

that take place after 1 January 2020. The new rules were
introduced in the TSIPC, promulgated in SG Issue 64, 13
August 2019 and Issue 96, 6 December 2019. The mandatory
TP rules will apply to local taxpayers, which are subject to a
corporate tax levy, are involved in cross-border dealings with
related parties and meet certain criteria that are similar to the
criteria for a large enterprise set in the Accountancy Act.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Bulgaria is not a member of the OECD. In January 2022,
however, the OECD Council decided to open accession
discussions with Bulgaria to OECD membership.

Although there is no specific reference in the Bulgarian TP
legislation and the relevant soft law, the NRA generally follows
OECD Guidelines. However, there are certain differences
because the 2010 and 2017 editions of the OECD Guidelines
have not been incorporated in local TP legislation and in the
Manual. For example, domestic regulations still provide for
the hierarchy of methods that was abolished in the OECD
Guidelines. Furthermore, Bulgarian TP rules do not explicitly
deal with business restructuring.
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The Manual is expected to be aligned with the most recent
edition of the OECD Guidelines in the near future.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

Bulgaria has adopted BEPS Action 13 for TP documentation in
the local reqgulations in terms of CbCR, as well as for overall TP
documentation starting January 2020.

» Coverage in terms of Master File, Local File and CbCR

Yes, master file and local file are covered as per new
regulations effective from January 2020.

» Effective or expected commencement date

The newly adopted law is applicable for the fiscal years
beginning on or after 1 January 2020.

» Material differences from OECD report template or format

No, there are no material differences. However, there are
some local specifics that need to be considered.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

The penalties in case no TP documentation is prepared
and presented when requested under the current
legislation are insignificant. Generally, master files and
local files prepared in the BEPS Action 13 format report
should be sufficient to show the arm's-length nature of the
related-party transactions reviewed.

However, from January 2020 onward, failure to present
the local file may trigger penalties ranging up to 0.5%

of the volume of the related-party transactions that
should have been documented. Failure to submit the
master file may trigger penalties ranging from BGN5,000
(or approximately EUR2,500) to BGN10,000 (or
approximately (EUR5,000).

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

Yes, it was signed on 17 November 2017.
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4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Mandatory TP rules effective as of 1 January 2020.

Yes, there are mandatory TP documentation requirements that
are generally in line with OECD's BEPS Action 13.

The 2019 amendments to the TSIPC introduced obligatory

TP documentation preparation requirements. Under the new
Bulgarian TP legislation, beginning 1 January 2020, large
taxpayers will be obliged to prepare TP documentation on a
yearly basis. The taxpayers will be required to have the TP
documentation with the prescribed content within the deadline
set if at least two of the following three thresholds mentioned
below have been met:

» Their annual net sales for the preceding year did not
exceed BGN76 million (or approximately EUR38 million).

» Their assets’ net book value did not exceed BGN38 million
(or approximately EUR19 million) as of 31 December of
the prior year.

» Their average employees’ count over the reporting period
did not exceed 250 people.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, the provisions governing the preparation of the TP
documentation also apply to the transactions of the Bulgarian
branches of foreign entities.

» Does transfer pricing documentation have to be prepared
annually?

Under the newly introduced legislation, while the master file
and the local file need to be updated each year, the applicable
benchmarks might be updated every three years (if there have
not been any significant changes in the business environment
and rollforward is performed). Additionally, financial data

and the respective transaction data, which serve as a basis
for comparison of the transactions under review, need to be
updated annually.

» For an MNE with multiple entities in the jurisdiction, is it
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required to have stand-alone transfer pricing reports for
each entity?

Yes.

b) Materiality limit or thresholds

» Transfer pricing documentation

Mandatory TP rules effective as of 1 January 2020.

Under the newly introduced legislation, the preparation of

TP documentation with specific content within a fixed time
limit is mandatory for local taxpayers, which are subject to a
corporate tax levy and could generally be classified as large
enterprises. To avoid falling within the scope of the new
obligation, a local taxpayer should not meet more than one of
the following three thresholds:

» Assets with a balance sheet value not exceeding BGN38
million (or approximately EUR19 million) as of 31
December of the previous year

» Net sale revenues of less than BGN76 million (or
approximately EUR38 million) as of 31 December of the
previous year

» Average number of employees over the reporting period
being below 250 people

The local file should analyze and document related-party
dealings whose value over the reporting period exceeds the
following thresholds:

» BGN400,000 (or approximately EUR205,000) applicable
to controlled transactions in goods

» BGN200,000 (or approximately EUR102,000) applicable
to controlled transactions in services

» BGN200,000 applicable to transactions related to
intangibles

» BGN1 million (or approximately EUR500,000) applicable
to the value of the loan principal

» BGN50,000 (or approximately EUR25,000) applicable to
interest rate accrued

» Master File
Mandatory TP rules effective as of 1 January 2020.

Under the newly adopted Bulgarian TP legislation, the large
taxpayers (as defined in the TSIPC) that have dealings with
related parties from abroad will be obligated to prepare

TP documentation consisting of local file and master file.
The master file should be available by 30 June of the year
after. However, no requirement for the submission of the TP
documentation is proposed, i.e., the previous requirement
would remain and should be submitted upon request by the
NRA.

For the most part, Bulgarian TP documentation requirements
are compliant with OECD Guidelines and follow the BEPS
Action 13 framework. However, some local specifics must be
considered, in order to avoid further questioning from the tax
authorities or even imposing penalties.

Failure to submit the master file may trigger penalties ranging
from BGN5,000 (or approximately EUR2,500) to BGN10,000
(or approximately EUR5,000).

» Local File

Under the newly adopted Bulgarian TP legislation, large
taxpayers (as defined in the TSIPC) that have dealings with
related parties from abroad will be obligated to prepare TP
documentation consisting of local file and master file. The local
TP file should be prepared by 30 June of the following year.

For the most part, Bulgarian TP documentation requirements
are compliant with OECD Guidelines and follow the BEPS
Action 13 framework. However, some local specifics must be
considered, in order to avoid further questioning from the tax
authorities or even imposing penalties.

Failure to submit the local file upon request may trigger
penalties up to 0.5% of the volume of the related-party
transactions that should have been documented.

» CbCR

This is applicable to Bulgarian constituent entities with
consolidated revenue exceeding BGN1,467 million (EUR750
million).

» Economic analysis

Under the newly adopted rules, economic analysis comprising
description of the selected TP method and the reasoning
behind that choice, selection of the tested party, description
of the methodology for selection of comparable uncontrolled
transactions or companies, analysis of the financial data about
the comparables and the financial data of the tested party,
etc., is a mandatory element of the TP documentation.

c) Specific requirements

» Treatment of domestic transactions
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Bulgarian legislation and the relevant soft law do not
distinguish between domestic and cross-border related-party
transactions. The same general rules for evidencing their
arm's-length nature apply to them. However, if the entity

has related-party dealings only within the territory of the
jurisdiction, it has no obligation to prepare the mandatory TP
documentation.

» Local language documentation requirement

Based on TSIPC provisions, any documents presented to the
tax authorities should be prepared in Bulgarian language

or translated by a sworn translator. In this respect, the TP
documentation needs to be submitted in the local language.
The group's master file may be prepared in another language.
However, the taxpayer should be able to provide a translated
version of the document (or the parts requested by the tax
authorities) performed by a sworn translator. In case the
translated documentation is not provided by the deadline, the
tax authorities may translate the document at the expense of
the taxpayer.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

» |s aggregation or individual testing of transactions preferred
for an entity

Not applicable. Individual testing of transactions is preferred.
However, aggregation is also allowed if individual testing
cannot be performed.

» Any other disclosure or compliance requirement

No.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
In Bulgaria, there is no TP-specific return.

» Related-party disclosures along with corporate income tax
return

Taxpayers are required to submit, as part of their annual
corporate income tax package, summarized information about
transactions with domestic and non-resident related parties as
well as with offshore companies. This includes a statement of
the total annual income and expenses arising from controlled
dealings as well as balances (i.e., payables and receivables)
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outstanding at the end of the year.

Furthermore, taxpayers are required by the National
Accounting Standards (and the International Financial
Reporting Standards) to disclose, in their financial statements,
relationships between related parties, regardless of whether
there have been transactions between them, as well as the
related-party transactions.

» Related-party disclosures in financial statement and annual
report

Further to the provisions of the National Accounting Standards
(and the International Financial Reporting Standards),
taxpayers are required to disclose, in their financial
statements, relationships between related parties, regardless
of whether there have been transactions between them, as
well as the related-party transactions.

» CbCR notification included in the statutory tax return
There is none specified.
» Other information or documents to be filed

The entities part of an MNE group that have an obligation to
prepare a CbCR should file a notification to the tax authorities
stating which entity in the group submits the CbCR returns.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The filing deadline is 30 June of the following year. Therefore,
the CIT return for the financial year 2021 should be filed by 30
June 2022.

» Other transfer pricing disclosures and return

The filing deadline is 30 June of the following year. Therefore,
the CIT return and the relevant disclosures related to TP for
the financial year 2021 should be filed by 30 June 2022.

» Master File

The due date for the master file is within 12 months after this
period.

» CbCR preparation and submission

The CbCR should be submitted within 12 months of the end
of the fiscal year for the MNE. Thus, CbCR of a multinational
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group of entities with a fiscal year that ended on 31 December
2019 should be submitted by 31 December 2020.

» CbCR notification

The filing deadline is the end of the respective fiscal year, i.e.,
a notification for the fiscal year ended on 31 December 2019
should be submitted by 31 December 2019.

b) Transfer pricing documentation/Local File preparation
deadline

Current guidelines

There is no statutory deadline or recommendation for the
preparation of TP documentation. As a good practice, to avoid
TP adjustments, it is recommended that the file be completed
by the time the corporate income tax return for the respective
year should be submitted.

Adopted amendments

Under the adopted TP legislation, the local TP file should be
prepared by 30 June of the following year, while the master
file should be available by 30 June of the year after.

c) Transfer pricing documentation/Local File submission
deadline

> |s there a statutory deadline for submitting transfer pricing
documentation or local file?

There is no statutory deadline for the submission of TP
documentation. It is not required to be provided along with the
tax return. It only needs to be presented upon request by the
tax authorities.

» Time period or deadline for submission on tax authority
request

TP documentation should usually be submitted within 7 to
14 days upon request. However, the taxpayer can request an
extension of up to three months.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.
7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

> International transactions

Yes.

» Domestic transactions

Yes.

b) Priority and preference of methods
Current guidelines

Under Bulgarian TP legislation, one of the following methods
should be applied to determine the market price:

» CUP

» Resale price
» Cost plus

» Profit split
» TNMM

The hierarchy of methods’ criterion should be used for the
application of TP methods.

The TSIPC introduced the methods applicable for determining
the arm’s-length price, while Ordinance N 9 requlates the order
of consideration, and applying the traditional TP methods

is preferred. Moreover, the CUP method is considered the

most direct and reliable measure of an arm's-length price for
controlled transactions. The TNMM and profit-split methods
are used only in cases in which applying the traditional
methods produces an unsatisfactory result.

Adopted amendments

Under the adopted amendments, the hierarchy of methods is
accepted.

8. Benchmarking requirements

» Local vs. regional comparables

In terms of the procedural search approach to conduct
comparable searches, the Manual states that comparable data
could be obtained both from internal and external transactions
and the source database should be publicly available. In
addition, according to the Manual, exemplary sources of
comparable transactions data could be the National Statistical
Institute, local industry associations, Amadeus, Orbis and
others.

It is the NRA TP auditors' recent practice to challenge
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benchmarking analysis for the lack of Bulgarian data and
analysis of the local market players. In such cases, the
revenue authority performs its own benchmark analysis and
test of the profitability of the local entities on the basis of
local business intelligence databases. In this respect, it is
highly recommended that the benchmark analysis contained
in the TP documentation of the taxpayer reviews Bulgarian
comparables and considers them with priority.

» Single-year vs. multiyear analysis for benchmarking

There is no specific guidance in legislation or the Manual;
however, as a jurisdiction practice, multiple-year testing is used
(usually three years).

» Use of interquartile range

Local TP legislation requires the use of interquartile ranges in
case the TNMM method is applied.

» Fresh benchmarking searches every year vs. rollforwards
and update of the financials

Current guidelines

A fresh benchmarking search is to be conducted every year.
According to the Manual, the TP documentation should be
prepared for the fiscal period when the analyzed intercompany
transactions were concluded. Any TP documentation prepared
for the preceding fiscal years may be used for the following
years, provided no changes in the organization and functions
of the company or changes of any other factors that may
affect the pricing of the controlled transactions are present.
The actualization of the TP documentation should be made in
relation to these changes for the respective year.

Adopted amendments

Under the adopted amendments, TP documentation should
be updated annually. However, benchmarks may be updated
once every three years in case no changes in the organization
and functions of the company or changes of any other factors
that may affect the pricing of the controlled transactions

are present. Additionally, financial data and the respective
transaction data, which serve as a basis for comparison of the
transactions under review, need to be updated annually.

» Simple, weighted or pooled results
There is none specified.
» Other specific benchmarking criteria, if any

No specific benchmarking criteria are contained in the local
legislation and the relevant soft law.
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9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

Not applicable. For presenting incorrect or incomplete data in
the transfer pricing documentation, the obligated entity can be
imposed with a fine between BGN1,500 and BGN5,000.

» Consequences of failure to submit, late submission or
incorrect disclosures

Current guidelines

If the taxpayer fails to provide documentation when requested
by the tax authorities, a fine for not cooperating could be
imposed. However, this fine is insignificant (i.e., in the range of
BGN250 to BGN500, or approximately EUR128 to EUR256).
Therefore, the main consequence for the entity would be the
adjustment of its taxable profit if the tax auditors conclude
that the price applied in controlled transactions is not at arm'’s
length.

Furthermore, a taxable person involved in a “hidden profit
distribution” would be subject to an administrative sanction
amounting to 20% of the expense and classified as a hidden
profit distribution (unless voluntarily disclosed to the tax
authorities). Both the expense classified as hidden profit
distribution and the sanction would be non deductible for
corporate income tax purposes. In addition, the expense would
be considered a deemed dividend and, thus, subject to a 5%
withholding tax.

Business expenses may be classified as a hidden profit
distribution if an entity has:

» Accrued, paid or distributed to the benefit of the entity's
shareholders or their related parties’' amounts that are not
business-related or are in excess of market-price levels

» Accrued interest costs on debt financing if at least three of
the following criteria are met:

» The loan principal exceeds the equity of the borrower as of
31 December of the preceding year.

» The repayment of the principal or the interest on the loan
is not limited by a fixed time period.

» The loan repayment or interest payment depends on
whether the borrower ended on a profit position.

» The repayment of the loan depends on the satisfaction of
other creditors' claims or on payment of dividends.
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Adopted amendments

In addition to the penalties discussed above, under the
adopted amendments, failure to submit the local file may
trigger penalties up to 0.5% of the volume of the related-
party transactions that should have been documented.
Failure to submit the master file may trigger penalties ranging
from BGN5,000 (approximately EUR2,500) to BGN10,000
(approximately EUR5,000).

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Refer to the section above.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Refer to the section above.
» Is interest charged on penalties or payable on a refund?

On refund, default interest (i.e., 10% plus the base interest of
the Bulgarian National Bank) could be claimed on the amounts
unduly paid by a taxpayer.

b) Penalty relief

Voluntary disclosure of hidden profit distribution relieves
taxpayers of the administrative penalty, which is 20% of

the hidden profit. This allows taxpayers to self-adjust any
overpriced group transactions with no threat of penalties.

If, in the course of a tax audit, the tax auditors challenge

the TP methodology and propose an adjustment, the local
taxpayer may file an objection along with any relevant
evidence. Then, based on all documents collected in the
course of the audit, the tax auditors will come up with a final
assessment, which, if not in the taxpayer’s favor, could be
appealed before the Appeals Directorate of the NRA, which
may confirm or cancel the assessment or assign a new audit. In
case the assessment is confirmed by the Appeals Directorate,
the taxpayer may initiate a court appeal. Bulgaria is also a
party to the EU Arbitration Convention.

10. Statute of limitations on transfer pricing
assessments

In Bulgaria, documentation may be required for any open

tax year as well as for tax obligations not covered by the
statute-of-limitations period. As a general rule, the statute-of-
limitations period for corporate income tax is five years from
the year following the year of expiration of the statutory term
granted for filing corporate income tax returns. The Bulgarian

statutory term for both filing the annual corporate income tax
return and remittance of the amount due is 30 June of the
following year. For example, the financial year 2013 is open for
tax audits until the end of the financial year 2019 because the
corporate income tax return for the financial year 2013 should
have been filed by 30 June 2014.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of transfer pricing scrutiny or
related audit by local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

In general, the likelihood of an annual tax audit is
characterized as low. The likelihood that TP documentation
will be reviewed as part of that audit is characterized as high
because of the high probability that the tax authorities would
request to analyze all related-party transactions. Normally, a
taxpayer is audited for its corporate tax compliance at least
once every five periods.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood that the TP methodology will be challenged

is characterized as medium. The revenue authorities may
scrutinize cases where the local entity has sizable operations
yet is earning limited margins or generating losses. Routine
service arrangements are normally not challenged as long as
the actual rendering of the service is evidenced.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

The likelihood may be considered to be high when the
taxpayer is not able to provide reasonable justification of its
intercompany pricing arrangement.

» Specific transactions, industries and situations, if any, more
likely to be audited

Currently, the NRA is not challenging the TP methodologies

of particular industries as riskier than others. Based on our
observations, local affiliates of multinationals that report
recurring losses or low profitability in high-margin sectors may
be scoped in for tax audits focused on TP. Large employers
that participate in group stock incentive plans have recently
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been subject to audits on their pricing policies.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

No binding ruling or APA opportunities are currently
applicable.

Taxpayers are allowed to file a request for a written opinion
from the NRA or the Ministry of Finance on the interpretation
and application of the tax law with regard to a specific tax
issue. However, the value of the position of the tax authorities
on a particular tax aspect is very limited because the tax
authorities refuse to provide any opinion about transactions
that have not yet been structured and documented.

» Tenure

This is not applicable.
» Rollback provisions
This is not applicable.
» MAP opportunities

Yes.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

Not applicable.

15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

All financing (interest) expenses may be subject to the
Bulgarian thin-capitalization rules (if certain conditions are
met). However, these rules do not apply:

» If the interest is not tax deductible on other grounds (e.g.,
non-compliance with the arm’'s-length principle)

» In case of penalty interest and interest for late payment

» If the interest expenses are capitalized in the value of an
asset

» In case the interest expense is related to financial lease
or a bank loan, unless guaranteed or provided by related

party

As of January 2020, if a loan is guaranteed by a Bulgarian
entity and its related party at the same time, then the thin-
capitalization rules will not apply to the part of the interest on
the loan equal to the ratio between the market value of the
guarantee provided by the Bulgarian taxpayer and the amount
of the financing.

Contact

Viktor | Mitev

viktor.mitev@bg.ey.com
+ 35928177343
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Directorate General for Taxation (Direction Générale des
Impéts — DGI).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Articles 66, 99, 588-8°, 616-1°, 618-2 of the General Tax
Code, since 2018.

Articles 98, 99 and 757 of General Tax Code (Fiscal Law
2022): Article 98 of General Tax Code (Finance Bill 2022)
requires companies to file a transfer pricing return. This
provision of the law is applicable since 1 January 2022.

The content of the transfer pricing return is expected to be
specified by the Ministry of Finances.

Article 99 of General Tax Code provides new conditions related
to the transfer pricing documentation obligations.

Article 757 of General Tax Code (Finance Bill 2022) provides
penalties about transfer pricing return and updated penalties
about transfer pricing documentation.

Decree n°2018-211 MINEFID/SG/DGI setting out
the conditions for implementing the transfer pricing
documentation requirement.

» Section reference from local regulation

General Tax Code: Articles 66, 99, 588-8°, 616-1°, 618-2.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Burkina Faso is not a member of the OECD. However, as a

member of the Inclusive Framework on BEPS, it has agreed to
implement a minimum BEPS standard.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

Yes.
» Coverage in terms of Master File, Local File and CbCR
BEPS Action 13 provisions are not applicable.
» Effective or expected commencement date
Fy2018.
» Material differences from OECD report template or format

A BEPS Action 13 format report is typically sufficient to
achieve penalty protection.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

Yes.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbhCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, it has to be prepared contemporaneously.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, if the companies operate in Burkina Faso, they have to
comply.
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» Should transfer pricing documentation be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, in Burkina Faso, tax is assessed on each associated
company result, not on a consolidated revenue. Groups are not
treated as taxpayers or fiscal entities; each company must file
a separate tax return.

b) Materiality limit or thresholds
» Transfer pricing documentation

The documentation obligation applies to companies operating
in Burkina Faso:

» This obligation applies to companies operating in Burkina
Faso:

a. Which have annual sales excluding taxes or gross assets
equal to or greater than XOF 1 billion (CFA francs)

b. Which, at the end of the fiscal year, directly or indirectly
hold a majority of the share capital or voting rights of a
company operating in Burkina Faso

c. Who, at the end of the fiscal year, directly or indirectly,
hold a majority of the share capital or voting rights of
an enterprise operating in or outside Burkina Faso that
meets the condition mentioned in paragraph (a) of this
section

d. A majority of share capital or voting rights are held, at
the close of the fiscal year, directly or indirectly, by a
company operating in Burkina Faso or outside Burkina
Faso that meets the condition indicated in above
paragraph (@)

» Master File
This is not applicable.
» Local File

There is no specific materiality limit for transactions. The
conditions mentioned above must be met (transfer pricing
documentation).

» CbCR
This is not applicable.

» Economic analysis
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There is no materiality limit or threshold.
c) Specific requirements
» Treatment of domestic transactions

Domestic transactions must be documented. It is expected of
domestic transactions to follow arm’s-length principles.

» Local language documentation requirement
It should be in French; English documentation is not accepted.

» Safe harbor availability including financial transactions if
applicable

This is not applicable.
» Any other disclosure or compliance requirement

If, during an audit, the tax authorities have gathered elements
leading to the presumption that the enterprise has made a
profit transfer and has not fulfilled its documentary obligation,
they may require from the enterprise operating in Burkina Faso
any information or document on the relations it has with non
resident enterprises and on the method of determining the
prices of the transactions.

» Is aggregation or individual testing of transactions preferred
for an entity

Individual testing is preferred.

5. Transfer pricing return and related-party
disclosures

Companies with annual sales excluding taxes or gross assets
equal to or greater than XOF1 billion are required to file a
transfer pricing return no later than May 31 for the previous
fiscal year ended December 31.

Filing of transfer pricing return is mandatory since Finance Bill
2022.

The content of the transfer pricing return is expected

to be specified by the Ministry of Economy, Finance and
Development (Ministére de I'Economie, des Finances et du
Développement).

» Transfer pricing-specific returns
This is not applicable.

» Related-party disclosures along with corporate income tax
return
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This is not applicable.

» Related-party disclosures in financial statement/annual
report

This is not applicable.

» CbCR notification included in the statutory tax return
There is no CbCR notification requirement.

» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

The deadline for filing the annual financial statements is 30
April, following each fiscal year.

» Other transfer pricing disclosures and return
Transfer pricing return must be submitted by 31 May.
> Master File

This is not applicable.

» CbCR preparation and submission

This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline

It should be available at the time of a tax audit.

c) Transfer pricing documentation/Local File submission
deadline

» |s there a statutory deadline for submitting transfer pricing
documentation or Local File?

There is no submission deadline.

» Time period or deadline for submission on tax authority
request

At the beginning of the tax audit and within 30 days upon
official request by the auditors addressed to the audited
companies.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

> International transactions

Yes.

» Domestic transactions

Yes.

b) Priority and preference of methods

These OECD methods are generally accepted: CUP, resale
price, cost plus, profit split and TNMM.

8. Benchmarking requirements

» Local vs. regional comparables

There is no specific requirement. However, local or West
African comparables would be preferred.

» Single-year vs. multiyear analysis
There is no specific requirement.

» Use of interquartile range

There is no specific requirement.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

There is no specific requirement.

» Simple, weighted or pooled results

There is no specific requirement.

» Other specific benchmarking criteria, if any

There is no specific requirement.
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9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
Same as below.

» Consequences of failure to submit, late submission or
incorrect disclosures

Transfer pricing return

Failure to submit or incomplete return will involve a fine of
XOF10 million.

Transfer pricing documentation

Failure to respond or an incomplete response to the official
request of the tax authorities will involve for each fiscal year
audited a fine equal to 0.5% of the amount of the transactions
concerned by the documents that have not been made
available to the tax authorities. The amount of this fine may
not be less than XOF 10 million per fiscal year.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Same as above.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

This is not applicable.

» Is interest charged on penalties or payable on a refund?
This is not applicable.

b) Penalty relief

This is not applicable.

10. Statute of limitations on transfer pricing
assessments

The limitation period is set to three years (common tax
regime), added to two years in case of transfer pricing tax
audit or whether the information exchange procedure has
been implemented.
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11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

Medium.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Medium.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

Medium.

» Specific transactions, industries and situations, if any, more
likely to be audited

Medium.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

A possibility to agree with the local tax authorities is provided
by law (Article 588-8). However, no further guidance is
available.

» Tenure

The APA may cover the year in which the request was done as
well as the four subsequent years.

» Rollback provisions
There is no guidance provided.

» MAP opportunities
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Yes, taxpayers may request an MAP if taxation has or is likely
to occur that is not in accordance with the provisions of a
double taxation treaty to which Burkina Faso is signatory.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to Covid-19?

No.

15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

The intercompany interests are only deductible if the capital
has been fully released. In any case, the maximum deductible
amount cannot exceed the legal interest rate increased by
two percentage points and cannot be greater than 15% of the
profit before corporate income tax, and before deduction of
such interest, and depreciation and provisions.

Contact

Eric Nguessan

Eric.nguessan@ci.ey.com
+ 2250708025038
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Cambodia

1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

General Department of Taxation (GDT).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Prakas 986 — “Rules and procedures for income and expense
allocation between related parties.”

» Section reference from local regulation

Article 56 of the Law on Taxation and Section 7.3 in the
Prakas on tax on profit define a related party for transfer
pricing purposes.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Cambodia is not a member of the OECD; however, it follows the
OECD Guidelines.
b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

The documentation requirements in Prakas 986 broadly
conform to the guidance in the OECD BEPS Action 13 report
on CbhCR.

» Coverage in terms of Master File, Local File and CbCR

Only local file is applicable.

lhttps://www.tax.gov.kh/en/
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» Effective or expected commencement date
The effective date for local file is 10 October 2017.

» Material differences from OECD report template or format
None.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

Yes.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

No.

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, there are transfer pricing documentation rules. A transfer
pricing report has to be prepared annually.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, a local branch will need to comply with the local transfer
pricing rules if it has related-party transactions.

» Does transfer pricing documentation have to be prepared
annually?

Yes, the transfer pricing documentation needs to be prepared
annually, and a transfer pricing memo should also include
contemporaneous benchmarking.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, each entity of an MNE is required to prepare stand-alone
transfer pricing reports if it has related-party transactions.

b) Materiality limit and thresholds
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» Transfer pricing documentation
There is none specified.

> Master File

There is none specified.

> Local File

No threshold applicable.

» CbCR

There is none specified.

» Economic analysis

Contemporaneous benchmarking is required to support the
arm’'s-length nature of the intercompany pricing.

c) Specific requirements

» Treatment of domestic transactions

There is none specified.

» Local language documentation requirement

There is none specified, as transfer pricing documentation
prepared in the English language may be submitted to the GDT.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

» |s aggregation or individual testing of transactions preferred
for an entity

There is none specified.
» Any other disclosure or compliance requirement

Annex 1, which is the related-party disclosure form attached to
the CIT return.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Annex 1, which is the related-party disclosure form attached to
the CIT return.

» Related-party disclosures along with corporate income tax
return

Yes, there is a requirement.

» Related-party disclosures in financial statement and annual
report

Yes.

» CbCR notification included in the statutory tax return
None.

» Other information or documents to be filed

None.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return
Within 90 days after the end of the fiscal year-end.
» Other transfer pricing disclosures and return

The documentation should be filed 90 days after the end of
the fiscal year-end.

» Master File

This is not applicable.

» CbCR preparation and submission
This is not applicable.

» CbCR notification

There is none specified.

b) Transfer pricing documentation/Local File preparation
deadline

There is no specified deadline for the preparation of transfer
pricing documentation.

¢) Transfer pricing documentation/Local File submission
deadline

» |s there a statutory deadline for submitting transfer pricing
documentation or Local File?

This is not applicable.

» Time period or deadline for submission on tax authority
request
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The documentation should be filed within seven working days.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

There is none specified.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

> International transactions

Yes.

» Domestic transactions

No.

b) Priority and preference of methods

All five recognized OECD methodologies are accepted in
Cambodia, and there is no priority or preference of methods.

8. Benchmarking requirements

» Local vs. regional comparables

Finding local comparables is extremely difficult because of a
lack of publicly available databases while there are only a few
companies listed on the local stock exchange. Accordingly,
regional comparables are accepted.

» Single-year vs. multiyear analysis
Single year is accepted.
» Use of interquartile range

Interquartile range calculation using spreadsheet quartile
formulas is acceptable.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

Rollforward study is acceptable.
» Simple, weighted or pooled results
Simple average is acceptable.

» Other specific benchmarking criteria, if any
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There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
There is none specified.

» Consequences of failure to submit, late submission or
incorrect disclosures

This will result in the withdrawal of the taxpayer's certificate of
tax compliance.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Yes, from 10% to 40% of the underdeclared amount depending
on the quantum of the underdeclared amount relative to the
tax amount actually declared.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Yes, from 10% to 40% of the underdeclared amount depending
on the quantum of the underdeclared amount relative to the
tax amount actually declared.

» Is interest charged on penalties or payable on a refund?
Yes, at 2% per month.
b) Penalty relief

Relief from penalties may be negotiated between the taxpayer
and the tax authority. While an administrative appeals tribunal
was recently set up, to date, no taxpayers have approached
the tribunal to settle a tax dispute.

10. Statute of limitations on transfer pricing
assessments

This is 3 years, which may be extended to 10 years if fraud or
obstruction of the implementation of the law is involved.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

There is none specified.
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12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The likelihood may be considered to be medium, as Cambodia
only introduced its transfer pricing regulations in October
2017, and its transfer pricing audit capabilities are still being
developed. Furthermore, while a dedicated transfer pricing
audit team has been established within the tax authority, its
current resources do not allow it to conduct many transfer
pricing audits simultaneously.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Medium (same reason as above)

> Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

Medium (same reason as above)

» Specific transactions, industries or situations, if any, more
likely to be audited

Historically, the garment industry has been targeted by the
revenue authority for transfer pricing audits. The logistic,
shipping and freight-forwarding industries are also being
targeted for transfer pricing audits by the authorities. At an
individual transaction level, payment of management fees,
royalties and payments for other intangibles are all currently
being closely scrutinized by the tax authority.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

There is none specified.

> Tenure

This is not applicable.
» Rollback provisions
This is not applicable.
» MAP opportunities

No.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

This is not applicable.

15. Relevant reqgulations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

No dedicated thin-capitalization rules exist; however, interest
deductions are capped at 50% of earnings before interest and
taxes (EBIT) for the year in question plus any interest income
earned in that year.

Contact

Phat Tan Nguyen

phat.tan.nguyen@vn.ey.com
+ 84938364777
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1. Tax authority and relevant transfer pricing

requlation or rulings

a) Name of tax authority

General Directorate of Taxation.

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

The transfer pricing documentation rules were introduced

in the Cameroonian legislation by the 2014 Finance Law.
However, these rules have undergone modifications with the
2018 and 2020 Finance Laws.

» Section reference from local regulation

Section 19 and Section M19a specifies the documentation
requirements.

Section 18 *ter governs the filing of the transfer pricing
annual return.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

NO

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Cameroon is not a member of the OECD.

The OECD Guidelines on transfer pricing may, however, be
relied on to determine the arm’s-length nature of intragroup
transactions, and supporting documentation should be
prepared.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

lwww.minfi.gov.cm
*ter - reference to the law
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This is not applicable.
» Coverage in terms of Master File, Local File and CbCR
This is not applicable.
» Effective or expected commencement date
This is not applicable.
» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory of the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, the transfer pricing documentation must be prepared
for all intercompany transactions (goods, services, rights and
interest on loan, etc.) without exception.

In accordance with the provisions of the 2020 Finance Law,
the obligation to annually file a transfer pricing documentation
has been replaced by the obligation to file an annual transfer
pricing declaration.

Nevertheless, the transfer pricing documentation on its own
must be presented at the start of a tax audit for companies
realizing a turnover equal to or exceeding XAF1 billion.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes; however, to present a transfer pricing documentation,
the local branch should realize a turnover greater than or


http://www.minfi.gov.cm
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equal to XAF1 billion and be under the dependence or control
of another entity within the meaning of Section M19b of the
2020 Finance Law.

To prepare a transfer pricing annual return, the local branch
should belong to the Directorate of Large Businesses
(Direction des Grandes Entreprises — DGE).

» Does transfer pricing documentation have to be prepared
annually?

Transfer pricing documentation should cover the taxpayer's
annual intercompany transactions.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes, each entity of an MNE is required to prepare a stand-alone
transfer pricing report if it has related-party transactions.

b) Materiality limit or thresholds
» Transfer pricing documentation

Regarding the annual transfer pricing return, as per Article
18 ter of the 2020 Finance Law, companies belonging to the
Directorate of Large Businesses, and which are under the
dependence or which control other companies, are required
to file an annual transfer pricing return using the template
provided by the tax authorities. The filing must be performed
electronically.

Regarding the transfer pricing documentation, Section M19
of the 2020 Finance Law mentions that it is applicable for
companies realizing a turnover equal or more than XAF1
billion and which are under the dependence or which control
other entities. The transfer pricing documentation is no
longer filed with the tax administration. Instead, it should be
presented to tax inspectors at the beginning of a tax audit.

» Master File

This is not applicable.
» Local File

This is not applicable.
» CbCR

This is not applicable.
» Economic analysis

This is not applicable.

c) Specific requirements

» Treatment of domestic transactions

There exists an obligation to document domestic transactions.
» Local language documentation requirement

The transfer pricing documentation needs to be prepared in
the local languages (French or English), as per the General
Administrative Law.

» Safe harbor availability, including financial transactions, if
applicable

This is not applicable.

» |Is aggregation or individual testing of transactions preferred
for an entity

This is not applicable.
» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

A specific template for the annual transfer pricing return has
been shared by the tax authorities.

» Related-party disclosures along with corporate income tax
return

Details of the intragroup transactions are inserted in the
transfer pricing return, which is filed annually within the same
deadline as corporate income tax return. These details contain
information about the related parties.

» Related-party disclosures in financial statement and annual
report

Taxpayers must mention the financial transactions with
entities with which they may or may not have ties in the annual
tax return.

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information or documents to be filed

Transfer pricing documentation must contain information on
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the group regarding the statement of interests held in the local
company and a general description of the activity carried out.
This includes changes in the capital that have occurred during
the financial year, general description of the group's transfer
pricing policy, general description of the functions performed,
and the risks assumed by the associated companies. It

should also present a list of the main intangible assets held,
particularly patents, brands, trade names and know-how.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Corporate income tax is declared in the annual tax return to be
filed before March 15.

» Other transfer pricing disclosures and return

The annual transfer pricing declaration should be filed before
March 15.

> Master File

This is not applicable.

» CbCR preparation and submission
This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline

Transfer pricing documentation must be prepared and
presented at the start of an audit.

c) Transfer pricing documentation/local File submission
deadline

» |s there a statutory deadline for submitting transfer pricing
documentation or Local File?

There is no deadline for the submission of the transfer pricing
documentation. The documentation must be produced on the
first day of a tax audit.

It is therefore advisable to prepare this documentation in
advance, as the time between the receipt of an audit notice
and the start of the verification may be very short.
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» Time period or deadline for submission on tax authority
request

If transfer pricing documentation is not handed over or only
partially handed over to the officials of the tax administration
on the date of commencement of the accounting audit, the tax
administration shall send to the concerned company a formal
warning to produce or complete it within 15 (fifteen) days.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No specific information is available.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

There is no specific method provided by the legislation.
However, the method chosen by the company should respect
the arm’s-length principle.

b) Priority and preference of methods

This is not applicable.

8. Benchmarking requirements

» Local vs. regional comparables

African comparables are preferable.

» Single-year vs. multiyear analysis for benchmarking
Multiyear analysis — four years.

» Use of interquartile range

Yes.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

A fresh benchmarking search is not necessary to be conducted
every year; update of the financials is permissible.

» Simple, weighted or pooled results
There is none specified.
» Other specific benchmarking criteria, if any

There is none specified.
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9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

The presentation of an incomplete transfer pricing
documentation after a formal notice is punishable by a fine
of 5%, per financial year, of the amount of each transaction
concerned by the absent complementary information. The
minimum amount of this fine is set at XAF50 million.

» Consequences of failure to submit, late submission or
incorrect disclosures

Failure to produce the transfer pricing documentation after
a formal notice is punishable by a fine of 5% of the amount
of each transaction that should have been documented and
per financial year. The minimum amount of this fine is set at
XAF50 million.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Penalties in case of an adjustment are of 30%, 100% and 150%
in the cases of good faith, bad faith and fraud, respectively.
Late payment interest of 1.5% with a maximum of 50% is
equally applicable.

Penalties for an incomplete or for an absence of
documentation does not hinder the application of the
sanctions in case of a tax adjustment.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Refer to the above response.
» |s interest charged on penalties or payable on a refund?

Interests are not charged on penalties. Late payment interests
are applied on the principal amount of the tax.

b) Penalty relief

A taxpayer can request total or partial remittance of the
penalties.

If an adjustment is proposed by the tax authority, dispute
resolution options are available — a claim before the General
Director of Taxation and then the Minister of Finance and,
finally, a petition before the court. Also, the taxpayer could
proceed via compromise to obtain moderation of all or part of
the taxes.

10. Statute of limitations on transfer pricing
assessments

There is no statute of limitations specific to transfer pricing
matters. Nonetheless, pursuant to Section M34 of the
Cameroonian Manual of Tax Procedures, the statute of
limitations applicable to taxes is four (4) years. This limitation
period should be applicable to transfer pricing assessments as
well.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

This is not applicable.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

The likelihood of an annual tax audit, in general, may be
considered to be high. The likelihood that transfer pricing will
be reviewed as part of that general tax audit is also high.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood that the transfer pricing methodology will be
challenged may be considered to be high because of recent
trends in tax audits by the tax inspectors.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

See the above response.

» Specific transactions, industries and situations, if any, more
likely to be audited

There is none specified.

13. Advance pricing agreement and mutual
agreement procedure opportunities

» Availability (unilateral, bilateral and multilateral)

The relevant tax law in Cameroon is silent on APAs. However,
based on Section M33 of the Manual of Tax Procedures,
before a contract is concluded or a transaction is performed,
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a taxpayer can request a tax ruling (rescrit fiscal) from the
tax authorities to get their position on the potential tax
implications. This article does not exclude transfer pricing
from matters that could be presented within the framework of

Indeed, according to the provisions of Article 7B of the 2021
General Tax Code, to be deductible, the interest paid to these
partners must fulfill the following cumulative conditions:

aruling.

However, we note a tendency by the tax administration that
refuses to respond to rulings when they carry on transfer
pricing, stating that such request are APAs, which are not
governed by the Cameroonian legislation.

» Tenure

This is not applicable.
» Rollback provisions
This is not applicable.
» MAP opportunities

This is not applicable.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

No.

15. Relevant regulations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

The specific rules relating to thin capitalization or the debt
capacity concern the deductibility of interest paid to partners
directly or indirectly holding at least 25% of the capital or
voting rights.

» The sums paid by all the partners do not exceed one-and-

a-half times the amount of equity.

The interest paid must not exceed 25% of the tax result
before tax and before deduction of said interest and
depreciation taken into account for the determination of
this result.

The interest rates should not exceed the Bank of Central
African States (Banque des Etats de I'Afrique Centrale -
BEAC) plus two points.

A written and duly registered loan agreement should exist.

The subscribed share capital should be fully paid up.

Contact

Joseph Pagop Noupoue

joseph.pagop.noupoue@cm.ey.com
+33674577212
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alexis.popov@ey-avocats.com
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Canada Revenue Agency (CRA).
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Section 247 of the Income Tax Act, Canada (ITA) received
Royal Assent on 18 June 1998 and is generally applicable

to tax years that began after 1997. For transactions after

28 March 2012, Sections 247(12) to 247(15) were added

in 2012 to streamline and rationalize the withholding tax
implications of transfer pricing adjustments. Section 247(2.1)
was added in 2021, applicable to taxation years that begin
after 18 March 2019, to implement an ordering rule to give
priority to Section 247 over other provisions of the ITA.

The CRA provides its administrative interpretations and
guidance with respect to Section 247 and its application
through the release of Information Circulars (ICs), Transfer
Pricing Memoranda (TPMs), and pronouncements at public
conferences, symposia and conventions.

The CRA's current key pronouncements on transfer pricing
are:

» 1C94-4R, International Transfer Pricing: Advance Pricing
Arrangements (APAs), 16 March 2001

» 1C94-4R (special release), Advance Pricing Arrangements
for Small Businesses, 18 March 2005

» IC71-17R6, Guidance on Competent Authority Assistance
Under Canada’s Tax Conventions, 1 June 2021

» Fourteen different TPMs
» Section reference from local regulation

Refer to the section above.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

lhttps://www.canada.ca/en/revenue-agency/services/tax/interna-
tional-non-residents/information-been-moved/transfer-pricing.html

Submission deadlines for providing documentation are
unchanged (three months), but administratively, on 31 March
2020, the CRA announced that requests issued before 1 April
2020 and having submission deadlines of 18 March 2020 or
later will be considered canceled and will be reissued at a later
date. This is in order to provide taxpayers with the full three
months allowed.

On 25 May 2020, the CRA announced an extension of time to
file corporate tax returns to 1 September 2020 for returns due
in June, July or August 2020. Documentation is required to be
prepared by the date that the corporate tax return is due.

In a September 2020 conference Q&A response, the CRA
indicated that for transfer pricing purposes it would generally
expect that Canadian government COVID-19 assistance would
be fully retained by the Canadian recipient.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Canada is a member of the OECD.

While no mention is made of the OECD Guidelines in Section
247 of the ITA, the legislative provision is intended to reflect
the arm'’s-length principle as set out in the OECD Guidelines.
The CRA has also endeavored to harmonize its administrative
guidance and approach to transfer pricing with the OECD
Guidelines. When dealing with transfer pricing issues
domestically, the relevant Canadian statutory provisions are
relied upon. The CRA's administrative guidance is considered
instructive, but not binding. The OECD Guidelines and other
OECD reports are not formally recognized as authoritative.
However, courts and other dispute resolution channels (e.qg.,
competent authorities) will usually consider the OECD's
international principles and standards in reaching a decision.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

Canada has not adopted or implemented BEPS Action 13 for
transfer pricing documentation in its local requlations. Rather,
the jurisdiction relies on the transfer pricing documentation
framework outlined in Section 247(4)@)(i) to (vi) of the ITA.

» Coverage in terms of Master File, Local File and CbCR
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This is not applicable.

» Effective or expected commencement date
This is not applicable.

» Material differences from OECD report template or format
This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

Yes, itis so as of 11 May 2016.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, documentation needs to be prepared contemporaneously
but is only required to be submitted upon a request by CRA to
do so.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, it should comply with local transfer pricing rules to the
extent that the local branch has transactions with non-arm'’s-
length persons, and those transactions are relevant to the
operation of the business in Canada.

» Does transfer pricing documentation have to be prepared
annually?

Yes, under local jurisdiction regulations, transfer pricing
documentation should completely and accurately describe
material changes in the year (if the documentation was
previously prepared).

» For an MNE with multiple entities in the jurisdiction, is it
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required to have stand-alone transfer pricing reports for
each entity?

Yes, each entity is required to separately document its transfer
pricing. Documentation reports prepared on an MNE-group
basis may be acceptable as long as the transactions by each
entity are discretely and adequately documented.

b) Materiality limit and thresholds
» Transfer pricing documentation

This is not applicable; however, reporting of transactions on
Form T106 is required only if the total reportable transactions
exceed CAD1 million.

> Master File

This is not applicable.

> Local File

This is not applicable.

» CbCR

The limit is EUR750 million.

» Economic analysis

This is not applicable.

c) Specific requirements

» Treatment of domestic transactions

There is no documentation obligation for domestic
transactions.

» Local language documentation requirement

The transfer pricing documentation is acceptable in English or
French; however, there is no specific mandate by tax law.

» Safe harbor availability, including financial transactions, if
applicable

This is not applicable.

» |Is aggregation or individual testing of transactions preferred
for an entity

Testing of each discrete transaction is preferable to
aggregation.

» Any other disclosure or compliance requirement

No.
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5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns
Refer to the T106 details in the section above.

» Related-party disclosures along with corporate income tax
returns

Taxpayers are required to file a T106 information return
annually, reporting the transactions undertaken with non-
arm’'s-length non residents during the taxation year. This
requirement applies where the value of transactions with
non-arm’'s-length non residents in the aggregate exceeds CAD1
million in the taxation year. The T106 is a separate information
return, but it is usually filed together with the corporate tax
return (although there are separate penalties if the T106
information return is filed late). Data from the T106 is entered
into a CRA database and is used to screen taxpayers for
international tax audits.

» Related-party disclosures in financial statement and annual
report

No.

» CbCR notification included in the statutory tax return
No.

» Other information or documents to be filed

No.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Corporate income tax return should be filed within six months
after year-end for corporations and within five months after
year-end for partnerships.

» Other transfer pricing disclosures and return

T106 information returns should be filed within six months
after year-end for corporations and within five months after
year-end for partnerships.

» Master File

There is no requirement to file a master file.
» CbCR preparation and submission

The report should be submitted no later than 12 months after
the last day of the fiscal year to which the CbCR relates.

» CbCR notification
This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline

Transfer pricing documentation should be completed by the
time of filing the tax return, which is six months after year-
end for corporations and five months after year-end for
partnerships.

©) Transfer pricing documentation/Local File submission
deadline

This is not applicable unless the transfer pricing
documentation is requested by the CRA, at which time, the
taxpayer will have three months to provide the documentation
to the CRA.

» Is there a statutory deadline for submitting transfer pricing
documentation or Local File?

No.

» Time period or deadline for submission on tax authority
request

Taxpayers must provide documentation to the CRA within
three months of service, made personally or by registered or
certified mail, of a written request under Subsection 247(4).

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If yes, specify which deadlines
are impacted

Submission deadlines for providing documentation are
unchanged (three months), but administratively, on 31 March
2020, the CRA announced that requests issued before 1 April
2020 and having submission deadlines of 18 March 2020 or
later will be considered canceled and will be reissued at a later
date. This is in order to provide taxpayers with the full three
months allowed.

On 25 May 2020, the CRA announced an extension of time to
file corporate tax returns to 1 September 2020 for returns due
in June, July or August 2020. Documentation is required to be
prepared by the date that the corporate tax return is due.
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No further extensions were provided in 2021.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

For international transactions, the CRA accepts the transfer
pricing methods recommended in the OECD Guidelines when
such methods are applied correctly and result in an arm'’s-
length price or allocation. Commonly accepted transfer pricing
methods include CUP, resale price, cost plus, profit split
(residual and contribution) and TNMM.

Domestic transactions may conceptually be subject to transfer
pricing approaches, but they are not addressed by the transfer
pricing rules in Section 247 of the ITA. Other provisions that
apply domestically to transactions between non-arm’s-length
persons for inadequate consideration, and to whether an
expense is reasonable, may invite reference to transfer pricing
approaches.

b) Priority and preference of methods

Traditionally, the CRA considered that, even though Section
247 does not stipulate so, the above-noted transfer pricing
methods form a natural hierarchy, with the CUP method
providing the most reliable indication of an arm’s-length
transfer price or allocation. Traditionally, the CRA did not
require or impose a best-method rule.

The CRA believes that the most appropriate method to be used
in any situation will be that which provides the highest degree
of comparability between transactions, following an analysis of
the hierarchy of methods.

In 2012, following the 2010 revisions to the OECD Guidelines,
which it endorsed, the CRA published TPM-14. While not
wholly abandoning the concept of a natural hierarchy of
methods, it indicated that accepting the preferred method

in a particular circumstance would depend on the degree of
comparability available under each of the methods and the
availability and reliability of the data.

8. Benchmarking requirements

» Local vs. regional comparables

Local benchmarks are preferred following the jurisdiction
of the tested party. For Canada, Canadian benchmarks are
preferred, but generally, North American companies are
acceptable as comparables.
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» Single-year vs. multiyear analysis for benchmarking

Single-year testing is generally required, but multiple-year data
may be considered in setting pricing under APAs.

» Use of interquartile range

The full range of comparable results is relevant for testing
transfer prices; quartile results are not critical but may be
presented for information purposes along with the median.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

It is not necessary for a fresh benchmarking search to be
conducted every year; rollforward and update of the financials
of a prior study are acceptable if the facts and circumstances
have not materially changed for the transaction from those
applicable to the year of the study.

» Simple, weighted or pooled results

The taxpayer's results are tested on a single-year basis.
Nonetheless, comparable company data is often presented for
multiple years using a weighted average.

» Other specific benchmarking criteria, if any

There is none specified.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
This is not applicable.

» Consequences of failure to submit, late submission or
incorrect disclosures

Subsection 247(3) of the ITA imposes a penalty of 10% of the
net upward transfer pricing adjustments. These penalties are
applicable if such adjustments exceed the lesser of 10% of the
taxpayer's gross revenue for the year or CADS5 million and if
the taxpayer has not made reasonable efforts to determine
and use arm’s-length transfer prices.

As set out in TPM-13, all proposed reassessments involving
potential transfer pricing penalties must be referred to the
Transfer Pricing Review Committee (TPRC) for review and
recommendation for final action. After considering the facts
and circumstances and the taxpayer's representations, the
TPRC will conclude whether a transfer pricing penalty is
justified.
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A taxpayer will be deemed not to have made reasonable
efforts to determine and use arm’s-length transfer prices

or allocations unless the taxpayer has prepared or obtained
records or documents that provide a description that is
complete and accurate, in all material respects, for the items
listed in Subsection 247(4) of the ITA (see the “Transfer
pricing documentation requirements” section above), and
such documentation exists as of the tax filing due date. For
corporations, such documentation must exist six months after
the year-end. For partnerships, the due date is five months
after year-end. Further, a taxpayer will be deemed not to have
made reasonable efforts to determine and use arm’'s-length
transfer prices or allocations if the taxpayer does not provide
the records or documents to the CRA within three months of
the issuance of a written request to do so.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Yes, transfer pricing-related penalties are assessed without
reference to the taxpayer’'s income or loss for the relevant
reporting year and are not tax deductible.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Yes.
» Is interest charged on penalties or payable on a refund?

Yes, interest on penalties is payable from the date of
assessment of the penalty, at 5% currently in 2022; if the
assessed penalty is subsequently rescinded, the interest would
be reversed.

b) Penalty relief

If a taxpayer is considered to have made reasonable efforts to
determine and use arm’s-length transfer prices or allocations
with respect to adjusted, non-arm’'s-length transactions,

no penalty is assessed. No transfer pricing penalties under
Subsection 247(3) of the ITA should arise with respect to
transactions covered by an APA, as long as the APA remains in
effect and the taxpayer complies with its terms and conditions.

When the CRA has reassessed a transfer pricing penalty,

and the Canadian competent authority and relevant foreign
counterpart negotiate a change to the amount of the transfer
pricing adjustment, the CRA will adjust the amount of the
Canadian transfer pricing penalty accordingly. If the result

of the change is that the adjustment no longer exceeds the
penalty threshold, the penalty is rescinded.

An assessed transfer pricing penalty may also be vacated by
the CRA Appeals Branch upon review.

10. Statute of limitations on transfer pricing
assessments

Under Subsection 152(4) of the ITA, the Minister of National
Revenue ordinarily cannot reassess a taxpayer after the
“normal reassessment period,” as defined in Subsection
152(3.1) of the ITA. For most multinational taxpayers, that
period is four years beginning after the earlier of the day of
mailing a notice of an original assessment for the year or the
day of mailing an original notification that no tax is payable for
the year. The time limit applies unless the taxpayer has made
misrepresentations, committed fraud or filed a waiver, in which
case, the minister may reassess a taxpayer at any time (i.e.,
without any time limit).

With respect to transactions involving non-arm’s-length
transactions with non residents, the reassessment period is
extended by an additional three years, i.e., to seven years. This
time period may be further extended if the taxpayer provides
the CRA with a waiver (authorization from the taxpayer

to the CRA to waive the time limit for reassessment). The
taxpayer may provide waivers within the seven-year extended
reassessment period. A number of Canada's tax treaties
restrict the time for Canada to make an adjustment to a period
less than the seven years allowed under the ITA.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

After initially suspending audit activities, the CRA has returned
to full audit activities.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

For large corporations, the likelihood of an annual tax audit
may be considered to be high, as is the likelihood of transfer
pricing being reviewed as part of the audit.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

The likelihood of a transfer pricing methodology being
challenged, if transfer pricing comes under audit, is also high, as
the CRA does challenge methodology depending on the facts.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)
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If the methodology is challenged, then the likelihood of an
adjustment may be considered to be high.

» Specific transactions, industries and situations, if any, more
likely to undergo an audit

Corporate restructuring, royalties, hybrid debt transactions,
financial products and corporate services charges are more
likely to undergo an audit.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)

The CRA launched its APA program in July 1993. As set out
in 1IC94-4R, it allows taxpayers to pursue unilateral, bilateral
and multilateral APAs. In addition, the CRA has made a small-
business APA program available to Canadian taxpayers under
certain conditions. The CRA no longer charges taxpayers to
complete an APA.

An APA request can cover a taxation year if the request is
made before the filing due date for that year.

» Tenure

Typically, the tenure is five years, but terms can vary; often,
additional years are added at the end of an APA negotiation.

» Rollback provisions

TPM-11 discusses the CRA policy with respect to rolling an
APA back to prior years, with the main limitation being that
APAs may not be rolled back to years for which a request for
contemporaneous documentation under Section 247 has been
issued. Effectively, this means that APAs cannot be rolled back
to tax years that are currently undergoing a transfer pricing
audit.

» MAP opportunities

Yes, the taxpayer may request MAP consideration under an
applicable treaty.

A time limit specified under either the “associated enterprises”

or the “mutual agreement procedure” provision of a double

taxation treaty may be relevant in the case of transfer pricing
and may not necessarily be the same limit in each article.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

The Canadian competent authority has fully returned to work,
although it is continuing to experience slower than normal
interactions with a number of jurisdictions. It has shown
greater willingness to interact remotely on cases with other
jurisdictions and with taxpayers and representatives. Public
comments by the CRA indicate it understands that pandemic
may impact the critical assumptions for previously negotiated
APAs and it may need to revisit those APAs on a case-by-case
basis if critical assumptions are breached. On APAs currently
under negotiation, the Canadian competent authority will
consider the impact of the pandemic on the APA participants
on a case-by-case basis. Some APA cases have been settled
with truncated term so as to not cover COVID-19-influenced
years. The CRA indicated in 2020 that it did not consider that
current MAP cases were impacted by the pandemic given that
MAP cases currently under negotiation do not include 2020,
and future events would not be taken into consideration for
earlier years. That is likely still the case. The CRA indicates
that, for transfer pricing benchmarking purposes, it intends to
continue to rely on single-year benchmarking results.

15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Under Subsection 18(4) of the ITA, deductibility of interest
paid to related non resident people is limited to debt equal to
1.5 times the equity. Debt capacity is not subject to specific
regulation.

Contact

Tara Di Rosa

tara.dirosa@ca.ey.com
+ 14162006356
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Cape Verde

1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

National Directorate of State Revenues (Direccdo Nacional de
Receitas do Estado — DNRE).

b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Articles 65 and 66 of the Corporate Income Tax Code (CITC)
define the arm’s-length concept, the eligible TP methods, the
definition of special relations and declarative requirements.

Ministerial Order No. 75/2015 was published by Cape Verde's
Ministry of Finance (Ministério das Financas) on 31 December
2015 (TP Ministerial Order).

» Section reference from local regulation

Article 66 of the CITC.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD transfer pricing guidelines/UN
tax manual/EU Joint Transfer Pricing Forum

Cape Verde is not a member of the OECD. It has adopted
general concepts of the UN tax manual and the OECD
Guidelines in its local regulations. Furthermore, the TP
Ministerial Order mentions that the OECD Guidelines are an
important reference on TP matters.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

lhttps://mf.gov.cv/web/dnre

Cape Verde has not yet adopted BEPS measures in its TP
legislation, but it has already joined the Inclusive Framework
for the global implementation of the BEPS Project.

Recently, the part of Action 13 of the OECD BEPS Action Plan
devoted to CbCR has been introduced in Cape Verde.

» Coverage in terms of Master File, Local File and CbCR

Only CbCR recommendations have been adopted. The
BEPS Action 13 TP documentation format has not been
adopted in Cape Verde.

» Effective or expected commencement date

CbCR obligation is expected to apply for the fiscal year
2020.

» Material differences from OECD report template or format

There are differences as Cape Verde has not adopted the
master file and local file approach. However, Cape Verde
local TP legislation does not outline a specific structure
that the TP report should follow. Instead, it lists (in Article
15 of the TP Ministerial Order) the information that the
report should include, which is in line with the OECD TP
Guidelines.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive
Framework on BEPS?

Yes.

d) Signatory to the Multilateral Competent Authority
Agreement (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, as per the TP Ministerial Order, taxpayers must maintain
contemporaneous information and documentation.
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» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, all taxpayers established in Cape Verde that undertake
related-party transactions with resident or non resident related
entities need to comply with local TP rules.

» Does transfer pricing documentation have to be prepared
annually?

As per the TP Ministerial Order, taxpayers must maintain
contemporaneous information and documentation regarding
the TP policy adopted in the determination of transfer prices
on an annual basis.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.
b) Materiality limit or thresholds
» Transfer pricing documentation

The entities classified as “large taxpayers” are entities with a
turnover greater than CVE200 million or with a global value
of paid tax greater than CVE15 million or entities with a high
level of risk associated.

Additionally, other entities are subject to preparation of the
TP documentation — namely, entities benefiting from the
privileged taxation regime, as defined in the General Tax Code,
permanent establishments of non resident entities and entities
specifically designated by the tax authorities for this purpose.

» Master File

This is not applicable.
» Local File

This is not applicable.
» CbCR

The report should be consistent with OECD requirements (i.e.,
group consolidated revenue of EUR750 million).

» Economic analysis

They are the same as those identified above. Economic
analysis should be a part of the TP documentation, and there
are no separate criteria for this obligation.

c) Specific requirements
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» Treatment of domestic transactions

They have to be reported and should be in line with the arm's-
length principle.

» Local language documentation requirement
The documentation should be in Portuguese.

» Safe harbor availability, including financial transactions, if
applicable

This is not explicitly addressed in the legislation.

> |Is aggregation or individual testing of transactions preferred
for an entity

Individual testing is preferred. Aggregation is allowed only if
certain conditions are met.

» Any other disclosure or compliance requirement

This is not applicable.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

The main disclosure requirements at this level are contained in
the Annual Tax and Accounting Information Return (declaracdo
anual de informacdo contabilistica e fiscal), in which a taxpayer
should, on a yearly basis, indicate whether it has engaged,
during that tax year, in intragroup transactions with entities in
which it is in a situation of special relation, as well as:

» Identify the related entities

» ldentify and declare the amount of transactions conducted
with each of the related parties

» Declare if it has organized, by the time the transactions
took place, and maintains the documentation relating to
the transfer prices applied

The deadline for the submission of such return corresponds
to the end of the seventh month after the corresponding tax
year-end.

» Related-party disclosures along with corporate income tax
return

There are no specific TP returns (other than the one described
above).
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» Related-party disclosures in financial statement and annual
report

Yes.

» CbCR notification included in the statutory tax return
This is not applicable.

» Other information or documents to be filed

This is not applicable.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

Five months from the fiscal year-end.

» Other transfer pricing disclosures and return
Seven months from the fiscal year-end.

» Master File

This is not applicable.

CbCR preparation and submission

The deadline for submission of the CbCR is the end of the 12th
month following the fiscal year-end.

» CbCR notification

The deadline for preparation or submission for the CbCR
notification is the 30th day of the 5th month following the
fiscal year-end.

b) Transfer pricing documentation/Local File preparation
deadline

In the absence of provisions covering the deadline to
prepare TP documentation, it is reasonable to assume that it
corresponds to the deadline of the submission of the Annual
Tax and Accounting Information Return - the end of the
seventh month after the corresponding tax year-end.

¢) Transfer pricing documentation/Local File submission
deadline

» |Is there a statutory deadline for submission of transfer
pricing documentation or Local File?

There is no statutory deadline for submission of TP
documentation, but it should be submitted upon request.

» Time period or deadline for submission upon tax authority
request

This is not applicable.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

> International transactions

Yes.

» Domestic transactions

Yes.

b) Priority and preference of methods

All five widely accepted methods recognized among TP
administrators and practitioners are acceptable under the local
regulations: CUP, resale price, CPM, profit split and TNMM.

It is foreseen that the most appropriate method should

be applied to a controlled transaction or to a series of
transactions to determine whether those transactions comply
with the arm’s-length principle.

8. Benchmarking requirements

» Local vs. regional comparables

There is no specific requirement.

» Single-year vs. multiyear analysis of benchmarking
There is no specific requirement.

» Use of interquartile range

There is no specific requirement.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials
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There is no specific requirement.

» Simple, weighted or pooled results

There is no specific requirement.

» Other specific benchmarking criteria, if any

This is not applicable.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation

Entities refusing to file or to prepare the relevant transfer
pricing documentation (if not regarded as tax fraud) are liable
for a penalty ranging from CVE100,000 to CVE2.5 million.
Formerly, the penalty for negligent non-filing or late filing of
the transfer pricing documentation was set at CVE375,000.

» Consequences of failure to submit, late submission or
incorrect disclosures

See above.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Yes.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Yes.

» Is interest charged on penalties or payable on a refund?

There is none specified.

b) Penalty relief

There is none specified.

10. Statute of limitations on transfer pricing
assessments

The statute of limitations in Cape Verde is five years, counting

from the beginning of the fiscal year after the one in which the
tax issue was raised.
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11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

Not available.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

It's medium. We are aware that TP audits are already
occurring.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

It's medium. We are aware that TP audits are already
occurring.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high/medium/low)

It's medium. We are aware that TP audits are already
occurring.

» Specific transactions, industries and situations, if any, more
likely to be audited

This is not applicable.

13. Advance pricing agreement and mutual
agreement procedure opportunities

» Availability (unilateral, bilateral and multilateral)
This is not applicable.

» Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

Only if available in the specific context of a convention to avoid
double taxation, namely with Portugal.
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14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

Not available.
15. Relevant regulations and rulings with

respect to thin capitalization or debt
capacity in the jurisdiction

No relevant regulations or rulings are in place.

Contact

Paulo Mendonca

paulo.mendonca@pt.ey.com
+351937912045
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

General Director of Taxation.
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

The transfer pricing regulation has been introduced in Chad
by the Finance Law, 2018, through its Articles 4, 20 and 23.
Finance Bill for 2019 has added an additional article (Art. 15),
and the Finance Bill for 2020 has added Article 30.

» Section reference from local regulation

The Article 1000 of the General Tax Code and the rules n°® 04/
MFB/SE/DGM/DGI/DELC/2018, 8 July 2018, of the General
Director of Taxation give more guidelines about the transfer
pricing requirements.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Chad is not a member of the OECD.

The OECD Guidelines on transfer pricing may be relied
upon to determine the arm’s-length nature of international
transactions and supporting documentation should be
prepared. Also, the Chad Government refers to the OECD
exclude list for transfer pricing purposes.

b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
reqgulations?

No.
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» Coverage in terms of Master File, Local File and CbCR

» This is not applicable.

» Effective or expected commencement date

» This is not applicable.

» Material differences from OECD report template or format
» This is not applicable.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

There is none specified.

¢) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

No.

d) Signatory to the Multilateral Competent Authority Agree-
ment (MCAA) on the exchange of CbCR

No.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

No, there are quidelines and rules for a transfer pricing return
form to be filed and submitted alongside the annual tax return
every year by companies.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes.

» Should transfer pricing documentation be prepared
annually?

There is no transfer pricing documentation in Chad. There is a
transfer pricing return form to be prepared annually.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?
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Yes, each entity of an MNE is required to prepare a stand-alone
transfer pricing return.

b) Materiality limit or thresholds

» Transfer pricing documentation

This is not applicable. Only transfer pricing return is applicable.
> Master File

This is not applicable.

> Local File

This is not applicable.

» CbCR

This is not applicable.

» Economic analysis

This is not applicable.

c) Specific requirements

» Treatment of domestic transactions

This is not applicable.

» Local language documentation requirement
French or Arabic.

» Safe harbor availability, including financial transactions, if
applicable

There is none specified.

» |s aggregation or individual testing of transactions preferred
for an entity

No.
» Any other disclosure or compliance requirement

No.
5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Yes, there is a transfer pricing return.

» Related-party disclosures along with corporate income tax
return

Taxpayers must disclose related-party transactions.

» Related-party disclosures in financial statement and annual
report

Yes, the details of the information to be included in the
transfer pricing return form are given in the document

“Instruction Specifying the Procedures for Applying the
Transfer Pricing Rules."”

» CbCR notification included in the statutory tax return
This is not applicable.
» Other information or documents to be filed

No.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline

» Corporate income tax return

It's 30 April of each year with possibility of extension to 15
May if agreed by the tax administration.

» Other transfer pricing disclosures and return

It's 30 April of each year with possibility of extension to 15
May if agreed by the tax administration.

» Master File

This is not applicable.

» CbCR preparation and submission
This is not applicable.

» CbCR notification

This is not applicable.

b) Transfer pricing documentation/Local File preparation
deadline

The transfer pricing return deadline is 30 April of each year
with possibility of extension to 15 May if agreed by the tax
administration.
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c) Transfer pricing documentation/Local File submission
deadline

» |s there a statutory deadline for submitting transfer pricing
documentation or Local File?

The transfer pricing return must be submitted each year, along
with the annual tax return, no later than 30 April of each year,
for enterprises whose shares or voting rights are held directly
or indirectly, or that hold directly or indirectly, the shares or
voting rights of a company abroad.

The late submission penalty is applied as below:
» XAF10 million if submitted after 15 May to 31 May
» XAF20 million if submitted after 1 June to 30 June
» XAF25 million if submitted after 1 July to 31 July
» XAF5 million for each month from 1 August

If the tax administration, during a general tax audit, has
evidence to presume that such companies had indirectly
transferred profit abroad or had conducted intragroup
transactions not reported in the transfer pricing return, the
following sanctions are applied:

» Rejection of deductibility of intragroup transaction

» Fine of 5% of the total amount of the intragroup
transactions of the company with a minimum of XAF50
million per fiscal year

» Time period or deadline for submission upon tax authority
request

Please see the above comments.

d) Are there any new submission deadlines per COV-
ID-19-specific measures? If Yes, specify which deadlines
are impacted

No.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions

Yes.
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» Domestic transactions
No.
b) Priority and preference of methods

No.

8. Benchmarking requirements

» Local vs. regional comparables

There is no specified method as per the tax law, but the
company should specify the method used.

» Single-year vs. multiyear analysis

There is no specified method as per the tax law, but the
company should specify the method used.

» Use of interquartile range

There is no specified method as per the tax law, but the
company should specify the method used.

» Fresh benchmarking search every year vs. rollforwards and
update of the financials

There is no specified method as per the tax law, but the
company should specify the method used.

» Simple, weighted or pooled results

There is no specified method as per the tax law, but the
company should specify the method used.

» Other specific benchmarking criteria, if any

There is no specified method as per the tax law, but the
company should specify the method used.

9. Transfer pricing penalties and relief

a) Penalty exposure

» Consequences for incomplete documentation
Not provided.

» Consequences of failure to submit, late submission or
incorrect disclosures

The late submission penalty is applied as per the below:
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v

XAF10 million if submitted after 15 May to 31 May

v

XAF20 million if submitted after 1 June to 30 June

v

XAF25 million if submitted after 1 July to 31 July
» XAF5 million for each month from 1 August

Non-correct disclosure and absence of transfer pricing return
are sanctioned as follows:

» Rejection of deductibility of intragroup transaction

» Fine of 5% of the total amount of the intragroup
transactions of the company with a minimum of XAF50
million per fiscal year

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed incomplete?

Penalties cannot be assessed if companies make the
adjustment before any tax audit and no later than 30 June.
Any adjustment after 30 June will not be accepted.

» If an adjustment is sustained, can penalties be assessed if
documentation is deemed non-contemporaneous?

Not provided.

» |s interest charged on penalties or payable on a refund?
This is not applicable.

b) Penalty relief

The enterprise can request total or partial deductibility of the
expenses.

10. Statute of limitations on transfer pricing
transfer pricing assessments

There is no specific statute of limitation for transfer pricing, so

the statute of limitation that will be applied is the one for the
annual tax return which is three years.

11. Are there any COVID-19-related impacts
on transfer pricing-specific audits?

No.

12. Likelihood of transfer pricing scrutiny and
related audit by the local authority

» Likelihood of transfer pricing-related audits (high/medium/
low)

Medium.

» Likelihood of transfer pricing methodology being challenged
(high/medium/low)

Medium.

» Likelihood of an adjustment if the transfer pricing
methodology is challenged (high, medium or low)

Medium.

» Specific transactions, industries and situations, if any, more
likely to be audited

Medium.

13. Advance Pricing Agreement and Mutual
Agreement Procedure opportunities

» Availability (unilateral, bilateral and multilateral)
The tax law in Chad is silent on APAs.

» Tenure

This is not applicable.

» Rollback provisions

This is not applicable.

» MAP opportunities

This is not applicable.

14.Have there been any impacts or changes
to Advance Pricing Agreements, rulings
or other transfer pricing-related certainty
measures due to COVID-19?

This is not applicable.
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15. Relevant requlations and rulings with
respect to thin capitalization or debt
capacity in the jurisdiction

Yes, indeed, when a loan is concluded with a parent company,
the General Tax Code provides two types of limitations in
deduction of related loan interest. The first limitation relates
to the basis of calculation. Indeed, the basis of calculation of
allowable interest on loan granted by a shareholder cannot
exceed half of the share capital of the company. The second
limitation relates to the applicable rate, which should be a
maximum of the Bank of Central African States (Banque des
Etats de I'Afrique Centrale — BEAC) rate plus two points.

When a loan is concluded with affiliate companies that are not
parent companies, the interest is not deductible for corporate
income tax purposes.

Contact

Anselme Patipewe Njiakin Alexis Popov
anselme.patipewe.njiakin®td.ey.com alexis.popov@ey-avocats.com
+23562320227 +33646794266
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1. Tax authority and relevant transfer pricing
requlation or rulings

a) Name of tax authority

Internal Tax Service (Servicio de Impuestos Internos — SlI).
b) Relevant transfer pricing section reference

» Name of transfer pricing requlations or rulings and the
effective date of applicability

Article 41E of the Income Tax Law (ITL) establishes that

any cross-border transaction held with a related party, or
with an entity domiciled in a tax haven, or in a back-to-back
transaction or any transaction resulting from a restructuring
process is subject to transfer pricing regulations.

» Section reference from local regulation

Article 41E defines situations where parties are deemed

to be related, for example, if the counterparty is domiciled
or resident in a jurisdiction or territory considered as a
preferential tax regime. For this purpose, any jurisdiction or
territory included by Sllin the list of Article 41H of the ITL
would be considered as a preferential tax regime.

Additionally, the natural persons will be considered as related
parties if they are spouses or have a kinship by consanguinity
or affinity up to the fourth degree, inclusive.

2. Are there changes expected to the local
transfer pricing rules due to COVID-19?
(Yes/No)

No, all taxpayers have right to require an extension of 90
days to comply with the transfer pricing obligations, from the
beginning of the law.

3. OECD Guidelines treatment and BEPS
implementation

a) Extent of reliance on OECD Transfer Pricing Guidelines/
UN tax manual/EU Joint Transfer Pricing Forum

Chile has been a member of the OECD since May 2010.

Although the transfer pricing rules do not mention the OECD
Guidelines, the SlI applies the OECD Guidelines as a source of

1http://homer.sii.cl/

interpretation on transfer pricing audits or APAs.
b) BEPS Action 13 implementation overview

» Has the jurisdiction adopted or implemented BEPS
Action 13 for transfer pricing documentation in the local
regulations?

Yes.
» Coverage in terms of Master File, Local File and CbCR

Master file and CbCR are applicable for headquarter
entities of Chilean multinational groups that meet the
requirements. Master file is applicable from FY2020.

Local file is applicable for some Chilean entities that
belongs to multinational groups. The obligation to submit
the local file annually applies from FY2020.

» Effective or expected commencement date
Local file and master file are applicable from FY2020.
» Material differences from OECD report template or format

Along with the master file document, additional
information such as intercompany agreements, full
shareholder chart and APAs in force, among other
information, must be attached.

» Sufficiency of BEPS Action 13 format report to achieve
penalty protection

This is not applicable.

c) Is the jurisdiction part of the OECD/G20 Inclusive Frame-
work on BEPS?

Yes.

d) Signatory to the Multilateral Competent Authority Agree-
ment on the exchange of CbCR

Yes, it was signed on 27 January 2016.

4. Transfer pricing documentation
requirements

a) Applicability

» Does the jurisdiction have transfer pricing documentation
guidelines or rules? If Yes, does it need to be submitted or
prepared contemporaneously?

Yes, the transfer pricing documentation is recognized by
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the law as a valid proof during a transfer pricing audit. From
FY2020 the documentation is mandatory for some taxpayers
in Chile.

» Does a local branch of a foreign company need to comply
with the local transfer pricing rules?

Yes, the law specifically determines that branches are
considered as individual entities for transfer pricing purpose.

» Should transfer pricing documentation be prepared
annually?

Yes.

» For an MNE with multiple entities in the jurisdiction, is it
required to have stand-alone transfer pricing reports for
each entity?

Yes.
b) Materiality limit or thresholds
» Transfer pricing documentation

Transfer pricing documentation should always be prepared
by taxpayers with related-party transactions, but it is only
mandatory to submit annually for those taxpayers that meet
the following requirements:

» Being classified as large taxpayer

» Having related-party transactions higher than CLP200
million

» Belonging to an MNE that is obligated to submit the CbCR
in any jurisdiction

» Master File

Master file is applicable from FY2020, and it is only mandatory
for those HQ entities of Chilean MNE groups that are obligated
to submit the CbCR in Chile.

» Local File
Local file is applicable from FY2020.
» CbCR

Since 1 January 2016, Chilean parent companies or
controllers of MNE groups with revenues higher than EUR750
million, or its equivalent amount in CLP, must prepare the
CbCR form (Affidavit No. 1937).

Additionally, since the commercial year 2018, Form 1907,
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Annual Transfer Pricing Affidavit, includes some specific fields
to notify which entity of the group is submitting the CbCR and
in which jurisdiction it is being done.

» CbCR notification and CbC report submission requirement

Only the ultimate parent company (surrogate parent entity)
that consolidates the financial statements in Chile will be in
charge of submitting a CbCR (Affidavit No. 1937). According
to Chilean rules, a different entity may be appointed to submit
this report. Only in such a case, the Chilean entity appointed
by the foreign ultimate parent entity has to notify the Sll of
such appointment within 30 days prior to the expiration date
on 30 June. However, the appointment of a surrogate entity is
not mandatory.

» CbCR notification included in the statutory tax return

Since the commercial year 2018, the CbCR notification is
included in Form 1907. The SlI has included some specific
fields in this form to inform which entity of the group is
submitting the CbCR and in which jurisdiction it is being done.

» Economic analysis

Taxpayers should prepare a transfer pricing study that includes
the economic analysis done in order to prove the prices,
values or margins obtained in transactions with foreign related
parties. The Sll may require these analyses for any transaction
carried out with a foreign related party. However, for the
annual Form 1907, it is only necessary to inform the method
for those transactions higher than CLP200 million.

c) Specific requirements
» Treatment of domestic transactions

Although Chilean transfer pricing rules do not include a formal
obligation to inform transactions between Chilean related
parties, there is a general rule in the Chilean ITL that gives
the SlI the authority to assess whether these transactions
were carried out according to the market prices. In practice, a
transfer pricing team of the Sll assesses transactions between
Chilean related parties.

» Local language documentation requirement

Some information can be provided in English; however, the
default language for the documentation must be Spanish.

» Safe harbor availability, including financial transactions, if
applicable

The ITL establishes that the royalty rate cannot exceed 4% of
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the company's sales when the said transaction has been held
with a related party, and other specific conditions need to be in
place. This is a limit to the deductibility of expenses.

» |s aggregation or individual testing of transactions preferred
for an entity

Both alternatives are applicable if they are duly explained
considering the terms of the case.

» Any other disclosure or compliance requirement

With the new transfer pricing obligations in place (i.e., Form
1950, Annual Master File Affidavit, and Form 1951, Annual
Local File Affidavit), a lot of information should be included as
part of this compliance, for example, legal structures, related-
party agreements, financial statements, organizational chart
with the detail of employees by area, among others.

5. Transfer pricing return and related-party
disclosures

» Transfer pricing-specific returns

Taxpavyers listed by the Large Taxpayers Directorate (grandes
contribuyentes) or classified as large size must file another
Form 1913, Global Characterization of the Taxpayer, which
must be submitted before the annual income tax return in
any case before 30 April. This affidavit has several questions
related with transfer pricing matters.

» Related-party disclosures along with corporate income tax
returns

The transfer pricing return (Form 1907, Annual Transfer
Pricing Affidavit) must be filed by the last business day of June
with respect to the information of the prior fiscal year (a three-
month extension may be obtained, one time only each year).

All transactions with foreign related parties must be reported,
but only transactions greater than CLP200 million in annual
basis (approximately USD300,000) need include details about
transfer pricing methodology for analysis. This threshold is not
applicable to financial operations that must be fully reported
regardless of the amount. The mentioned financial operations
include date, maturity, interest rate, principal and kind of
interest rate.

Taxpayers that meet any of the following conditions must file
the transfer pricing return (Form 1907):

» Companies considered medium or large size as of 31

December of the commercial year to be disclosed

» Companies that entered into transactions with parties
domiciled in a jurisdiction or territory which is considered
a preferential tax regime, according to Article 41H of the
ITL

» Small companies that have entered into transactions of
more than CLP500 million (@approximately USD725,000 or
the equivalent in a foreign currency) with non-domiciled
related parties as of 31 December of the commercial year
to be disclosed

Transactions with related parties must be registered by the
type of transaction and by related entity. The Sll also requires
technical aspects to be filed, such as:

» Transfer pricing method used

» Profit-level indicator (PLI) applied

» Global or segmented analysis

» Tested party and its result in the transaction analyzed

» Whole operating margin of the Chilean entity, regardless
of the method selected for the economic analysis

» Other information or documents to be filed

There are other Forms to be filed annually, such as, 1913
which is only applicable for large taxpayers in Chile, Form
1951 (Local File), applicable for those entities that belongs to
a MNE group filing the CbCR anywhere, with transactions with
related parties higher than CLP200 million and being large
entities.

And other Forms such as Form 1937, which is the CbCR and
the Form 1950 (MasterFile) that must be submitted by those
entities that are obligated to file the CBCR in Chile.

All of them have the same deadline, last business day of June
of each year.

Some of those forms, such as 1950 and 1951, require also to
include some documents together with the Form, for instance,
copy of the intercompany agreements, financial statements,
group shareholding charts, among other information.

6. Transfer pricing documentation and
disclosure timelines

a) Filing deadline
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» Corporate income tax return

Corporate income tax return must be filed by 30 April or after,
depending on the result of the taxes to be paid (payment or
refund).

» Other transfer pricing disclosures and return

Transfer pricing return (Form 1907) should be filed by the last
business day of June with respect to the information of the
prior fiscal year (a three-month extension may be obtained,
one time only each year).

» Master File

Master file should be filed by the last business day of June with
respect to the information of the prior fiscal year (a three-
month extension may be obtained, one time only each year).

» CbCR preparation and submission

The CbCR (Form 1937) must be prepared and submitted by
the last business day of June with respect to the information
of the prior fiscal year (a three-month extension may be
obtained, one time only each year).

» CbCR notification

If the Chilean entity is designated as surrogate entity, it has to
notify from 1 June to 30 June. The constituent entities should
notify CbCR through the Form 1907 at the end of June (or
September).

b) Transfer pricing documentation/Local File preparation
deadline

The transfer pricing documentation must be prepared
contemporaneously and provided upon request. It is highly
recommended that the transfer pricing documentation be
prepared in Spanish; however, for Form 1951, it is possible to
attach it in English.

¢) Transfer pricing documentation/Local File submission
deadline

> Is there a statutory deadline for submitting transfer pricing
documentation or Local File?

The same as Form 1951, if the form is not applicable, the
entity should file the local file upon requested — usually in a
period of maximum 30 days.

» Time period or deadline for submission on Sl request

The SlI allows a maximum of 30 days for delivery from the
time of the request.
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d) Are there any new submission deadlines per
COVID-19-specific measures? If Yes, specify which
deadlines are impacted

No. All taxpayers have the right to request an extension of 90
days to comply with the transfer pricing obligations.

7. Transfer pricing methods

a) Applicability (for both international and domestic
transactions)

» International transactions
Yes.
» Domestic transactions

Yes; however, for domestic transactions, there are no methods
determined by law.

b) Priority and preference of methods

The transfer pricing methods accepted are the same as those
established by the OECD Guidelines. Additionally, a sixth or
"other” method is acceptable, when not one of the other
methodologies is applicable.

Transfer pricing rules in Chile consider the “best method rule,”
meaning taxpayers must choose the method that best reflects
the transaction’s economic reality to determine its market
value. The taxpayer should be able to demonstrate or sustain
the applicability of such a method over the others.

8. Benchmarking requirements

» Local vs. regional comparables

Foreign comparable entities and transactions are accepted
in the absence of local comparable entities and transactions,
if they are similar in functions, assets and risks of the tested
party or tested transaction.

» Single-year vs. multiyear analysis

Single-year testing is recommended for tested parties.
However, for the comparable information, it is usual to apply
multiple-year analysis to perform the range of the comparable
values.

If considering the characteristics of the company is necessary
to apply a multiple-year approach for the tested party, it is
possible to explain the economic reasons to apply it.
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» Use of interquartile range

Although the Chilean transfer pricing Rule (ITL Article 41E)
does not state a formal parameter to compare the prices,
values or margins obtained by the tested party with the
interquartile range, its use is highly recommended because the
Sll usually applies this criteria on tran