
Published by National Tax M&A | ITTS; Editor:  Don Bakke (donald.bakke@ey.com) 
THIS NEWSLETTER INTENDED FOR GENERAL INFORMATION PURPOSES ONLY 

 

Vol. XII, Issue 3 November 2022  

 
 Technical Developments and Musings  

Context and ATB determinations. “Pre-revenue” companies—e.g., companies with employees engaged 
in substantial research and development (R&D), which perhaps have even entertained offers to purchase 
or license their products—have generally applauded an IRS openness to the idea that an “active trade or 
business” for purposes of the §355 spin-off rules does not necessarily require revenue. In Rev. Rul. 2019-
9, the IRS noted it was studying whether for purposes of the five-year ATB requirement, the §355 tax-free 
separation rules could apply where “entrepreneurial activities” take place without the collection of income.  
A recent non-precedential memorandum  from  the  IRS Associate Chief Counsel, International,  however,  

takes a different view of this question, at least for 
purposes of “outbound” transfers of domestic 
corporation stock to a foreign corporation, in a 
transaction that otherwise qualifies for 
nonrecognition treatment. One of the additional 
requirements set forth in §367(a) regulations for an 
exchanging shareholder to enjoy nonrecognition 
treatment is that the transferee foreign corporation 
(or any qualified subsidiary or qualified partnership) 
must have been engaged in the active conduct of a 
trade or business outside the US for the entire 36-
month period immediately preceding the transfer. 
While noting the similarity of the ATB requirement 
in the §355 regulations and the §367(a) regulations, 
the IRS stated that in this case, different policies 
are involved.  The IRS endorsed a narrower 
reading of the word “ordinarily” in the context of 
outbound stock transfers: i.e., only “exceptional 
circumstances” support a departure from the 
requirement that an ATB “ordinarily includes the 
collection of income,” and the generic fact pattern 
addressed in the memorandum was not 
exceptional. 

 
Limited liability company can elect “early” disregarded entity status. In PLR 202247001, the IRS 
provided permission for a limited liability company that had most recently been treated as an S corporation 
to be classified instead as a disregarded entity for federal tax purposes, notwithstanding that the LLC in 
question had previously been treated as a partnership and had only elected “association” treatment (as an 
S corporation) within the past 60 months. This ruling serves as a reminder that, notwithstanding the 60-
month rule prohibiting another entity classification change, PLR relief is available for eligible entities (not 
limited to S corporations) to nevertheless change their federal tax entity classification in cases where, as 
here, the entity has undergone a change in ownership of more than 50% in the past 60 months. 
 
Tax Court invokes APA to set aside listed transaction notice.  In another procedural development, the 
Tax Court “set aside” Notice 2017-10. In Green Valley Investors, LLC v. Comm’r, 159 T.C. No. 5, the court 
concluded that the 2017 notice is a legislative rule, which was improperly issued by the IRS without notice 
and comment as required under the Administrative Procedure Act. The court also granted in part the 
taxpayer petitioners’ motion for summary judgment, thus prohibiting the imposition of reportable transaction 
accuracy-related penalties under §6662A. 
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