
  

  
 

Global Immigration 
alert 

April 2026  

United States  
 

Executive summary 

US Immigration and Customs Enforcement 
(ICE) recently issued updated guidance on its Form I-9, 
Employment Eligibility Verification, inspection and 
enforcement framework. The updated guidance appears 
intended to supersede or update certain aspects of prior 
Form I-9 enforcement guidance and reflects ICE’s 
current articulation of inspection outcomes. While the 
guidance does not change the underlying statutory and 
regulatory requirements, ICE is signaling how it will classify 
paperwork errors during inspections.   
  
Notably, the updated guidance describes a narrower set of 
paperwork issues as eligible for treatment as “technical or 
procedural”, and indicates that other issues should be 
treated as “substantive”, which may expose employers to 
civil money penalties.   
 
Background and analysis 
US employers are required to verify the identity and 
employment authorization of all employees in the United 
States by completing Form I-9. Employers must:  
▪ Timely and properly complete Form I-9;  
▪ Retain Forms I-9 for the required period of one (1) or 

three (3) years; and  
▪ Produce Forms I-9 and supporting documentation upon 

service of a Notice of Inspection, typically within 
three business days.  

 
A good-faith exception may allow an employer who has 
committed only technical or procedural violations to avoid 
civil penalties if they correct those violations within ten (10) 
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 business days of written notice from the government. This 

exception does not apply to substantive violations. The 
updated guidance released by ICE outlines a newly-
narrowed scope of errors eligible for correction under 
the good-faith exception.  
  
Specifically, ICE identifies several common 
paperwork issues that it now characterizes as substantive 
violations. This may reduce the range of issues ICE will treat 
as correctable “technical or procedural” violations after 
written notice. Depending on ICE’s position in a 
given inspection and the specific facts, certain errors in the 
completion of Form I-9 may therefore present increased civil 
money penalty risk.   
  
Per ICE’s latest guidance, examples of errors that ICE 
describes as substantive violations include, but are not 
limited to:  

▪ Missing date of birth (Section 1)  

▪ Missing the USCIS/alien number (Section 1)  

▪ Missing the date next to the employee signature 
(Section 1)  

▪ Missing the employment authorization 
expiration date (Section 1)  

▪ Incomplete List A, B, or C data, even where document 
copies were retained (Section 2) 

▪ Incomplete preparer/translator data in Supplement A  

▪ Completing/using the Spanish-language Form I-9 
outside of Puerto Rico  
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Errors identified in ICE’s guidance as technical errors that may be eligible for the 10-day cure window include, but are not limited 
to:   
▪ Failing to record the employee’s complete name at the top of page 2, Supplement A, or Supplement B  
▪ Failing to record an employee’s new name during reverification (Supplement B)  
▪ Failing to ensure the employee provides other last names used, if any  
▪ Failing to use the version of Form I-9 current at the time of initial completion  

  
Notably, ICE’s updated guidance indicates that retaining document copies does not convert missing Section 2 List A, B, or C data 
to a technical error for cure purposes. Previously, an employer who failed to record a document title, number, or expiration date 
in Section 2, but had retained a legible copy of the relevant document, may have taken the position that the omission was technical 
and could be corrected by transcribing the missing data onto the form within ten days of notice. Under ICE’s current guidance, 
missing or incorrect List A, B, or C data in Section 2 is described as a substantive violation for which ICE may seek penalties 
regardless of whether copies were retained.  
 
Further, the revised guidance states that Form I-9 paperwork violations may be treated as “continuing violations” until 
affirmatively corrected. Employers should be mindful that, to the extent ICE applies a continuing-violation theory in a given matter, 
it may affect how ICE frames timing and penalty exposure. This underscores the importance of conducting internal audits with a 
clear remediation strategy and appropriately documenting any corrections made in accordance with Form I-9 rules.  
 

What this means 

ICE’s revised enforcement framework signals a review of Form I-9 paperwork compliance and reduced threshold for certain clerical 
or administrative errors. In light of these updates, employers should consider proactive internal review and correction, in addition 
to the following: 

▪ Conduct targeted audits focusing on errors now characterized as substantive violations, and doing so with a clear 
remediation approach  

▪ Train staff responsible for Form I-9 completion on the narrowed correction standards 

▪ Review electronic and remote I-9 practices to ensure compliance with DHS requirements  

▪ Avoid relying on document retention as a substitute for proper form completion 
  

Given ICE’s updated guidance and the current immigration enforcement environment, employers should not assume 
that issues identified during an inspection will be treated as correctable. Proactively auditing one’s I-9 verification processes and 
correcting Form I-9s as appropriate may reduce penalty exposure.   
 
We will continue to monitor and share future developments. For additional information, or if you wish to discuss this further, please 
contact your EY Law LLP professional or Mehlman Jacobs LLP professional. 
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EY  |  Building a better working world 

EY is building a better working world by creating new 

value for clients, people, society and the planet, while 

building trust in capital markets. 

Enabled by data, AI and advanced technology, EY 

teams help clients shape the future with confidence and 

develop answers for the most pressing issues of today 

and tomorrow.  

EY teams work across a full spectrum of services in 
assurance, consulting, tax, strategy and transactions. 
Fueled by sector insights, a globally connected, 
multi-disciplinary network and diverse ecosystem 
partners, EY teams can provide services in more than 
150 countries and territories. 

All in to shape the future with confidence.  

Follow us on X @EYCanada 

EY refers to the global organization, and may refer to one 

or more, of the member firms of Ernst & Young Global 

Limited, each of which is a separate legal entity. Ernst & 

Young Global Limited, a UK company limited by 

guarantee, does not provide services to clients. 

Information about how EY collects and uses personal data 

and a description of the rights individuals have under data 

protection legislation are available via ey.com/privacy. EY 

member firms do not practice law where prohibited by 

local laws. For more information about our organization, 

please visit ey.com. 

About EY Law LLP  

EY Law LLP is a Canadian law firm, affiliated with Ernst & 

Young LLP in Canada. Both EY Law LLP and Ernst & 

Young LLP are Ontario limited liability partnerships. EY 

Law LLP has no association or relationship with Ernst & 

Young LLP in the US, or any of its members. Ernst & 

Young LLP in the US does not practice law, nor does it 

provide immigration or legal services. For more 

information, please visit EYLaw.ca.  

About Mehlman Jacobs LLP 

Mehlman Jacobs LLP specializes in immigration law and 

provides legal and strategic advice to employers and their 

employees on all stages in the immigration process. 

Providing boutique, customized experience, the firm aims 

to provide transparency to an often complex and 

uncertain environment. Mehlman Jacobs, a California 

Limited Liability Partnership, limited to the practice of 

immigration law, is a member of Ernst & Young Global 

Limited and is independently owned and operated by US 

licensed lawyers.  

© 2026 Ernst & Young LLP. 

All Rights Reserved.  

A member firm of Ernst & Young Global Limited. 

EYG no. 003089-26Gbl 

This publication contains information in summary form, 
current as of the date of publication, and is intended for 
general guidance only. It should not be regarded as 
comprehensive or a substitute for professional advice. 
Before taking any particular course of action, contact us 
or another professional advisor to discuss these matters 
in the context of your particular circumstances. We accept 
no responsibility for any loss or damage occasioned by 
your reliance on information contained in this publication.  
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